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THE AUTHOB'S PREFACE 



This book is the result of studies, prosecuted for many years, 
concerning the development of the domestic politics of England 
during the nineteenth century. What remains to be said of the 
origin and plan of the book, besides the explanations given in 
the introductory chapter, is mainly of a personal character. 

When I came the first time to the shores of England, 
more than ten years ago, it was as a student of English Law 
and Constitution entirely imbued with the ideas and judg- 
ments which the great German jurist and scholar, Kudolf 
von Gneist, had expressed in the many legal and political 
writings of his long career. But soon I discovered that those 
writings were not only in many ways obsolete, having been 
long passed by current practice and by modem legislative 
reforms, but also that the general idea of the modern political 
history of England, as given by Gneist, stood in inexplicable 
contradiction to the real development and the true nature of 
political facta These first impressions have been strength- 
ened by incessant study in England itself, until out of my 
doubts of the theories and judgments of Gneist there has 
resulted a view of modem English politics, independent 
of, and in essence opposed to, those views of Gneist which 
have so constantly been accepted as authoritative by conti- 
nental learning. Here I have not to explain or justify a view 
which must rather be justified by the book itself. In this 
place I only want to emphasise my obligations ; for, notwith- 
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standing mj Fefusing the theories of Gneist, I never can 
suppress a feeling of deep and reverential gratitude to this 
master of the German science of English constitutional law. 
Gneist's studies have indeed done what he once claimed: 
they have cut a first path through a huge and dense forest. 
Nobody will forget the discoverer of this first path, although 
he himself continues his way in quite another direction 
from that indicated by the pioneer. The high and entirely 
deserved praise which Gneist had earned as historian of the 
English Constitution secures him a lasting monument in the 
German school of political science ; though his exposition of 
the modem English State is proved erroneous in many and 
important points, though his theory of " Self -Government" 
is shown to be one great mistake, though his influence on 
German constitutional doctrine and law appears to have been 
rather unfavourable to their progressive development. Gneist's 
theories, which are expounded and criticised in the third and 
last part of this book, must be regarded as fruit on the tree 
of the politico-metaphysical speculation of Hegel and Lorenz 
von Stein ; and not less as the consequence of a certain 
doctrinairism, which is peculiar to Gneist in common with the 
whole famous historical school of the German science of 
law to which he belongs. It is the aim and purpose of the 
following pages to give, in contradiction to those methods, a 
realistic view of the evolution of English local government 
generally, and especially of its modem structure in law and 
practice. 

The system of local government here dealt with is English 
in the narrow sense of the word. The corresponding institu- 
tions of Scotland and Ireland are entirely outside the scope of 
this book. And the administrative organisation of London 
is also left out. For metropolitan government has its own 
special problems both of practice and theory, and must there- 
fore be treated quite independently, although all the elements 
of local organisation in the Metropolis have their counterparts 
in the general administrative organisation of England. I 
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therefore resisted the temptation to give even in an appendix 
a short analysis of the recent reorganisation of London govern- 
ment which has been effected by the Acts of 1888 and 1899. 

There remains to me the pleasant duty to express my best 
thanks for the manifold and important help with which I 
have been favoured in England in the course of my studies. 
Especially I want to express my thanks to all the Town 
Clerks, Clerks of the County Councils, and other municipal 
officers, who have given me very valuable aid by furnishing 
numerous reports, standing orders, and other most valuable 
material for the study of the present local government of 
England. The extraordinary kindness and liberality shown to 
a foreign and personally unknown student from that quarter 
has been one of the pleasantest experiences of my life, and 
appears to be in itself a most attractive feature in the picture 
of the modern democratic local government of England. 

To all those gentlemen who favoured me in this way I 
would express my warmest thanks. 

Not less is my obligation towards the Director of the 
London School of Economics, Professor W. A. S. Hewins, by 
whose kindness the library of that institute, so well adapted 
for studies in the field of English local government, has been 
opened to me. Finally, I must give here expression of my 
heartiest thanks to my dear friend, Mr. Francis W. Hirst, in 
London. To his friendship, his never-tiring kindness, and his 
expert advice in so many questions and problems of local 
government, I owe in a very high degree experience and infor- 
mation which never could have been won by a mere study of 
legal and political literature. 

II 

The above was the pre&ce which, two years ago, I pre- 
fixed to the German edition of my book. That I am now 
able to bring it, translated into English, before the British 
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public gives me the highest possible satisfiBu^tion. I have 
indeed not to search a long waj in looking for the person 
to whom I owe especially and entirely this satisfaction. I 
have only to continue where the words of my German pre- 
face above end. I have to express the tribute of my sinoerest 
thanks to the translator and editor of the book in its present 
fornt He has originated the idea of the English edition, and 
from beginning to the end he has worked out the plan with 
admirable skill, with a comprehensive and deep knowledge of 
the subject, and with a real love of the difficult task he had 
set before himself! 

Every one who compares the Grerman and English text of 
the edition will see what accomplished work has been done 
by Mr. Hirst. The reader will see that it is not a mere 
translation* of the German words and phrases, but a real 
English book. The translator has not only mastered fiilly 
the difficulties of the " learned German," in which I am afraid 
the book seems to be written in some parts, and has gi'asped 
exhaustively the ideas of the author, but he has also shown 
himself able in an admirable way to express the opinions of 
the Gterman author in an original English form of thinking. 
But apart from the qualities of the style, on which a foreign 
author dare not fully pronounce, I must give my deepest 
acknowledgment of the merits of the editor, who has amended 
the book in every part, partly by numerous additions, partly 
by removing some errors of the German text. Finally, Mr. 
Hirst has added two chapters written by himself, which are 
both most valuable improvements of the book. I would 
especially mention the chapter on Education, which, entirely 
re- written by Mr. Hirst, gives a brilliant and thorough sketch 
of the new Education Act of 1902, and so brings the book in 
this essential respect up to the last stage in the development 
of English local organisation. 

And so I look gratefully on what Mr. Hirst has done for 
my book, as on a generous work which only true friendship 
could bestow upon the author. 



Digitized by VjOOQ IC 
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I never have concealed from myself the fact that it 
seemed rather bold for a foreign student of English national 
institutions to bring the result of his studies before the 
English pubUc. For I inevitably had to ask myself whether 
English readers would regard a foreign author as competent 
to analyse and criticise their own legal and political institu- 
tions. Amidst these doubts it has been of the greatest 
encouragement and honour to me that already, in its Grerman 
shape, my book had found the kind attention of one of the 
most distinguished of living authorities on Constitutional Law 
in England — of Sir Courtenay Ilbert. I may be permitted 
to express to him thus publicly my warmest thanks, and to 
emphasise how much I feel indebted for the extraordinary 
kindness and important help he has bestowed upon the author 
and translator of this book, by reading a large part of the 
proofs and giving invaluable hints on some important points. 

In publishing my book I had to overcome not only the 
great difficulty underlying every endeavour to understand 
rightly and criticise justly foreign institutions; but I had 
also to encounter the mistaken authority which Gneist's 
theory of the English Constitution and "Self-Government" 
has possessed on the whole Continent for twoscore years. So 
fietr as can be gathered &om reviews of my book which have 
been published in the last two years, my endeavour to make 
German public opinion acquainted with the real life and 
structure of English local government, and to supplant 
Gneist's theories in &vour of the simple truth, has not been 
wholly frustrated. In this connection I am perhaps permitted 
to point gratefully to the reviews written by the famous German 
statesman and economist, Dr. Schaeffle, in his Zdtschrift filr 
die gesammte Staatsmssenschaft ; by Eduard Bernstein, in the 
Wimer Wocheruchrift, Die Zeit ; and by C. Hugo, in the N&iie 
Zeit ; and to the essay published by an authority in comparative 
administrative law like Dr. Miinsterberg, in the JahrhwhfilT 
Oesetzgebung, VerwcUtung vmd Volkswirtschaft, edited by Pro- 
fessor SchmoUer. But, nevertheless, I do not doubt that there 
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is still a force of resistance, not to be underrated, in the learned 
and political world of Oermany against the ideas expressed in 
the present book concerning England. It must seem hard 
to many of the pupils of Gneist to agree with the author in 
his outspoken condemnation of what Gneist has taught our 
Grerman political science to think on modem English local 
government. And especially it seems difiScult to many con- 
tinental critics of England, fed on the books and pamphlets of 
Gneist, to disbelieye his principal view that the political 
institutions of modern England are for the most part nothing 
else than products of the decay and ruin of all that has been 
grand and true in the old English constitution. This belief 
in the somewhat fabulous England of Gneist's grace has been 
farther strengthened in Germany by a curious opinion not 
seldom to be met with among German students of politics — 
namely, that in England itself Gneist has been looked at and 
is still regarded as an authority on the law and practice of the 
English constitution and of English local government. I, for 
my part, have never been able to verify this assumption by 
any experience during my many sojourns in England, and I 
gravely doubt whether Gneist, whose great merits as a 
historian of the English constitution have been acknowledged 
by no less an authority than the late Bishop Stubbs, has 
ever been regarded in England as an unbiassed and trust- 
worthy teacher of modem English law and politics. Therefore, 
it is for me a matter of highest satisfaction and importance 
to have been informed of Sir C. P. Ilbert's own experience 
and opinion in this matter. This information I have received 
in a letter, which is here given in full with the kind per- 
mission of Sir C. P. Ilbert : — 

Speakbbs Court, Palace of Westminstsb, 
5ih November 1902. 

Deab De. Ebdlich — I read your book on Local Govern- 
ment in England with great interest, and am very glad to 
hear that it is to appear in an English dress. 
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It will be valuable to English readers as a study of 
English institutions, from an outside point of view, by one 
who has derived his knowledge not merely from books, but 
also from observation of the way in which the institutions 
work in actual practice. 

I was specially interested in your criticism of Gneist ^ I 
read Gneist's books some thirty years ago, at a time when 
they supplied much valuable information which was not to be 
found in any English book, and I read them with much 
admiration, and, I hope, some profit. 

But even Gneist's sincerest admirers must admit that he 
sometimes seriously misconceived the spirit of English institu- 
tions, that his attempts to put English &ct8 into German 
formulae were not always happy, and that he extravagantly 
idealised the eighteenth century system of government by 
Justice of the Peace. 

Far sounder appears to me the view which I understand 
to be yours, that the English local government of the nine- 
teenth century, instead of departing from, is a legitimate 
development of, the fundamental principles of English institu- 
tions, and a necessary adaptation of them to the political, 
social, and economical needs of the time. 

It is natural to look at foreign institutions through home 
spectacles, and it would be natural for a writer familiar with 
the centralised institutions of the Continent to regard English 
local authorities as organs and agents of the central authority. 

But nothing could be further from the truth. 

English local councils, whether county councils, borough 
councils, or district councils, are public bodies discharging 
public functions, and exercising their powers on lines and 
within limits defined by Parliament. But they are inde- 
pendent bodies, not agents, and, as every English minister 
knows, they decline to take orders from the central executive, 
except in the limited dass of cases in which the Legislature 
has conferred on that executive powers of interference. — 
Believe me yours very truly, C. P. Ilbert. 
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Apart from the deep personal satisfieuition given to me 
bj such authoritative confirmation of my own views, I am 
fully conscious of the great importance of Sir C. P. Ilbert's 
statements for a successful enlightening of the learned and 
public opinion in Germany concerning the true nature of 
modem English local administration. 

There is, I think, not yet written, either in England or 
in Germany, a book which should be written — a book explain- 
ing the most curious phenomenon in the modem political 
history of Europe, namely, the fact of the partly indirect, 
partly immediate, but always prevailing influence of the 
English political institutions in the evolution and revolution 
of modern political thought, as well as of constitutional law 
and practice on the Continent during the eighteenth and nine- 
teenth centuries. To the student of this history there would 
probably appear as one of the most important results of his 
investigation the paradoxical but indisputable fact, that not 
the real English constitution, but a more or less misconceived 
picture thereof, not the true tale of English things, but a 
rather peculiar legend of them, has played a prominent part 
in that process of forming and remodelling the constitutional 
laws and political ideas of continental nations. Notwith- 
standing, nobody would dare to deny that continental Europe 
has been vastly benefited by even this too -often pseudo- 
English pattern. Must there not be drawn the conclusion that 
a better discernment and understanding of the real essence of 
EngUsh constitutional law and custom would still prove a 
strong and healthy impulse for our future political develop- 
ment? 

In the firm conviction that such a conclusion is justified, 
this book has been written. But nothing is further from my 
mind than to wish for anything like a mere imitation of 
Anglo-Saxon institutions by other nations. If modem politi- 
cal science has taught us anything it is this, that only on the 
lines prescribed by its own individuality and history can any 
nation pursue a strong and healthy development. But it is 
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as tJte great standard of statecraft and political capacity, de- 
veloped by the English people. Hying in their happy insular 
circiunstances, sooner, more strongly, and with more enduring 
persistence than has been displayed by most of the other 
branches of the Teutonic race, that the English constitution 
must be studied. It stands, together with its strong of&hoots 
in the United States and the great colonial federations, before 
the eyes of continental Europe as the first lesson of what 
self-government really is, and brings home to us the funda- 
mental truth, that to convert step by step the State into the 
commonwealth of a society governing itself, is the highest 
moral and political aim towards which modem progress must 
lead all nations in the times that come. 

JOSEF EEDLICH. 

Visnua, JoMuiry 1903. 
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TRANSLATOR'S PREFACE 

This work was begun nearly three years ago, before the 
publication of my Mend Dr. Bedlich's book. In reading the 
proof-sheets of the original I was deeply impressed, and, 
abandoning a long-cherished idea of writing upon this subject 
myself, ventured to propose to Dr. Bedlich that he should 
allow me to act as his English interpreter. He welcomed the 
sij^gestion, and has since helped and encouraged me in every 
possible way. This book is the result.^ It does not profess 
to be a literal or mechanical translation. That was not my 
aim — I should say our aim ; for Dr. Bedlich has given my 
proof-sheets the closest attention and criticism. Many amend- 
ments and additions have been contributed by us both ; and 
those for which I am responsible have without exception been 
revised and approved by him. Consequently, it is not necessary 
to give a detailed account of the amplifications, additions, or 
abridgments which have been made to the text of the original. 
Generally speaking, they have been dictated by r^ard for the 
difiTerent atmospheres which the two versions must breathe. 
Explanations necessary in a German work upon English local 
government may not be required in an EngUsh work on the 
same subject. Details tedious to a German reader may be 
useful to an English ona It has been desirable in some 
chapters to quote more freely from statutes and cases ; and 
my attempts to illustrate and develop Dr. Bedlich's financial 
paragraphs, and to fill in some outlines in his broad and 

^ With the exception of the Author's Preface (rubeseo r^erem), the whole of 
the translation is my own work. 

XV 
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masterly surrey of the law and framework of English local 
government^ have involved an amount of work which can only 
be understood by those who have traced and retraced our 
labyrinth of local government statutes. Dr. Eedlich has 
mentioned that the two chapters on Borough Extension and 
on Education are done by me, the latter having been made 
necessary by the Education Act of 1902, by fiEur the most 
important statute of those relating to local government which 
have been passed since the appearance of Dr. Bedlich's book 
in Germany. 

Lastly, I must allow myself the pleasure of thanking many 
kind friends, who have read portions of the proof-sheets, for 
valuable criticisms and suggestions^ and especially the Sight 
Hon. H. Hobhouse, M.P., Sir Courtenay Ilbert, Mr. Charles 
Milner Atkinson, Mr. Edwin Gannan, Mr. J. A. Simon, and 
Mr, R. Cunningham Glen, in whose chambers I have had 
the good fortune to obtain a practical acquaintance with the 
working of local government law. 

Mr. J. E. Allen has done me the great service of reading with 

a critical eye the whole of the proofs, and of preparing the table 

of statutes and cases. Mr. E. T. Woodhead has contributed 

from his experience to the chapters on District Councils. 

Mr. W. J. Jeeves, the Town Clerk of Leeds, has most kindly 

criticised one or two chapters ; and my friend Mr. H. 0. Stutch- 

bury has helped me from his store of practice and precedent 

to make considerable additions to the chapters on the Local 

Government Board, of which no writer, so Ceu: as I am aware, 

has hitherto furnished any sufficient account There are many 

others to whom gratitude is due, and felt, though not here 

expressed. It is hardly necessary to add that none of our 

benefactors are in any way responsible for the opinions which 

are expressed in these volumes. 

FRANCIS W. HIEST. 

1 New Court Tempub, 
January 1008. 



Digitized by VjOOQ IC 



CONTENTS 
BOOK I— HISTORICAL 

PART I 

THE .IDEVELOPMENT OF ENGLISH GOVERNMENT UP TO 
THE END OF THE EIGHTEENTH CENTURY 



CHAPTER I 

PAOK 

The Mechanism of the Constitdtion .... 1 



OHAPTEE II 

A FUKDAMENTAL ANTITHESIS .10 

CHAPTER III 
The Cokplbtion of Pabliambntabt Govebhment 44 

PAKT II 

THE GROWTH OF ENGLISH RADICALISM AND 

ITS INFLUENCE ON THE GOVERNMENT 

OF THE COUNTRY 

CHAPTER I 

Politics and Political Theobibs in England from the 

Revolution to the Reform Bill ... 68 

xvii 



Digitized by VjOOQ IC 



ENGLISH LOCAL GOVERNMENT 



CHAPTER II 

PAGE 

Middle Class Reform of Local QovBKBrMENT — 

I. The Reform of the Poor Laws .98 

IL The Reform of the Municipalitiss .111 



CHAPTER III 

The Development of a Sanitary Code and of Sanitary 

Authorities to administer it . .134 



CHAPTEE IV 

The Detelopmbnt of a Democratic Form of Local Govern- 
ment . . . . .174 



BOOK II— DESCRIPTIVE 

THE LOCAL AUTHORITIES IN THE ENGLISH 
SYSTEM OF LOCAL GOVERNMENT 



PART I 

CONSTITUTION AND GOVERNMENT OF MUNICIPAL 
BOROUGHS 

CHAPTER I 

The Legal Powers of English Municipalities — Their Sources 

AND their Extent . .219 

CHAPTER II 

Municipal Boroughs — ^Their Territorial Basis — 

I. The Town: Its Extent and Extension . 228 

CHAPTER II — Continued 

Municipal Boroughs — their Personal Basis — 

II. The Burgess: His Rights and Duties 245 



Digitized by VjOOQ IC 



CONTENTS xix 

CHAPTER III 

FAOB 

Thb Town Council, or the Rbpbbsbntativbs or the 

BUBOE88E8 . . . . .253 

CHAPTEE IV 

MuNioiPAL Electioneering and Municipal Politics 264 

CHAPTER V 
The Law of Municipal Elections .... 280 

CHAPTEE VI 

The Inner Oroanisation of Town Councils 302 

CHAPTEE VII 

The Sphere of Municipal Government . . 364 

CHAPTEE VIII 

The Finance of Municipal Government — 

Property, Revenue, Expenditure, and Debt . . 372 



CHAPTEE IX 

The Finance of Municipal Government — 

Rates and Taxes ..... 396 



CHAPTEE X 
The Orgamsation of Justice in Municipal Boboughs . 407 

INDEX ..... 419 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



INTRODUCTION 

During the last seventy years the English constitution hatf 
undergone profound and comprehensive changes, both in its 
form and in its spirit From the passing of the first Eeform 
Bill down to the establishment of parish councils, is a period 
of sixty-two years, during which reform followed reform. AD 
the institutions of the realm were assailed and reconstructed 
in turn. This outward and visible process was directed and 
inspired by a new conception of the nature and duties of 
government, and by a radical though peacefid change in the 
political life of the nation, both in intimate association with 
one another, and with that development of capitalism and 
industry which made England the greatest manufacturing 
and commercial country in the world. If a single epithet be 
sought to mark the most essential characteristic of national 
growth during this period, the word " democratic " should be 
chosen ; for the reform movement in England, consummated 
in the nineteenth century, has played a great and influential 
part in that vast drama of democracy which, beginning with 
the revolutions in America and France, has been acted with 
different degrees of success on every national stage in Western 
and Middle Europe. But although the torch of democracy 
illumines the actual development of England during the last 
century, it still leaves many of the later phases in darkness 
or obscurity. To understand the movements and changes of 
the last two generations, the great provinces of social Ufe must 
be separated and studied apart, in order that the results of the 
triumphs of democracy may be brought into dear relief. 

The study of English democracy in its social and economic 
environment has been earnestly and successfully undertaken 
both in England and in Germany. Many great problems have 

xzi 
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been subjected to scientific examination from many points 
of view. Widely as the theories of Engels and Marx, the 
founders of the social-democratic doctrine, of the German 
jBOcialists of the chedr (and especially Brentano and his school), 
the discoveries and leading ideas of Webb, Thorold Sogers, and 
Booth, diverge and conflict, their works have all helped to 
make the social economy of modem England intelligible. 

But while great and fruitful progress has been made in 
this part of the field, thanks largely to the work and influence 
jof German investigators, another part of the problem has 
been almost entirely neglected. That part may be stated as 
the development of the English constitution and of English 
jadministration under the influence of Liberal, Sadical, and 
Socialist ideas — that is to say, the democratic reformation of 
English government. On this road German science has stuck 
fast at the point reached, shortly after the middle of the 
nineteenth century, by Budolf von Gneist The almost un- 
paralleled authority won by Gneist's treatises on English 
government over the whole Continent, and especially in Ger- 
many,— an authority scarcely yet questioned by any serious 
criticism, — ^has coloured and prejudiced all continental treatises 
on the later reforms of English administration. By a peculiar 
combination of historical learning and political prejudice, 
Gneist was led to believe that the English constitution reached 
maturity in the eighteenth century, and has been ever since 
falling away from that state of perfection. Hence each 
reform had to be regarded and censured as a step downwards 
in the ruin of English constitutions. Gneist impressed his 
views upon the learned world of Germany, and they are still 
generally accepted. But political science is nothing if it is 
not an investigation of the concrete, and the result is that, as 
regards English politics, its students and professors find them- 
selves involved in a hopeless inconsistency. On the one hand, 
their social economists, with the aid of a plentiful supply of 
blue books, are able to show conclusively that in England, the 
type and pattern of a capitalist State, the working classes have 
been emancipated, and that wise legislation has helped to 
diffuse education, health, and plenty among large classes of 
the community. With all this educated Germans are familiar 
enough. They know that the social condition of the English 
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people has been improved out of recognition by a multitude of 
Acts, which have worked side by side with Trade Unions, 
Co-operative Societies, Friendly Societies, and the other 
spontaneous forces of industrial democracy. 

Then the student turns from this picture of social economy 
to the picture drawn by Gneist and his disciples of English 
government and its organisation. He passes from a description 
of progress to a description of reaction, from a steadily rising 
to a steadily falling standard. How is it, he is driven to ask 
himself, amid all these signs of improvement in the conditions 
of society, that this English State, with enlarged functions and 
increasing activity for good, has been sinking, to borrow the 
Gneistian formula, step by step from the " self-government " 
of the eighteenth century ? How can that amelioration in the 
laws and conditions of society be reconciled with this d^rada- 
tion of its structure ? To end this perplexity was one of the 
objects of this work ; for the contradiction can only be removed 
by patient inquiry, undertaken with a judgment free from 
the incubus of Gneist's dogmas and theories, into the present 
organisations and functions of local government in England, — 
an inquiry comprehensive in its scope, secu^ching in its applica- 
tions, and carried along the lines upon which the laws and 
institutions of English government have actually developed. 
We shall seek then to present a picture of the English system 
of local government as it exists in law and as it works in 
practice. That picture will be preceded by a historical account, 
which is designed to show that the present structure and 
functions of local administration are derived from and deter- 
mined by fundamental principles of the constitution, — are 
a natural growth from those eighteenth century institutions 
which Gneist eulogised as '' self-government " in the only true 
sense of the word, instead of being sickly plants imported from 
foreign and revolutionary nurseries. 

It will then appear that the English system of local ' 
administration represents the direct influence of the political 
and social ideas of democracy upon the organisation and 
functions of government, and that the form of English in- 
stitutions harmonises, instead of conflicting, with the spirit 
of social and economic legislation. The work then is divided 
in accordance with its purpose into three parts-^-historical. 
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descriptive, and critical. The first is intended to depict the 
process of development bj which the institutions of local 
government took theii* present shape. The second part de- 
scribes the existing system, beginning with mimicipal boroughs 
and ending with Parliament and the courts of law. The third 
and shortest part is mainly concerned with Gneist's theories. 

Lastly, a word with regard to the term " local govern- 
ment." In its ordinary use, which is adopted in this work, 
I local government includes not only the local activity of public 
authorities,^ but their organisation and the legal conditions 
under which they exercise their functions. What a wide 
range of subjects is covered by the term will be realised if we 
recall the fact that the organisation of the militia has for many 
hundreds of years been a branch. of local administration in 
England. Innere Venoaltung is the Grerman technical term 
which most nearly corresponds to ''local government," and 
occasionally, in order to give the slightly wider meaning of 
that term, we have used the expression *' internal administra- 
tion." Continental writers under the influence of Gneist are 
still in the habit of using the word ** self-government " as a 
synonym for English government, and more especially for the 
system prevailing in England during the eighteenth century. 
Needless to say, " self-government " is not used in that special 
sense in English law or in English literature. Again, the 
Grerman JSbmmunalverwaitung, to say nothing of other dis- 
crepancies, would fall far short of the full meaning of " local 
government," since it only applies to a particular element in 
the organisation. It has for many centuries been the most 

, • characteristic feature of public authority in England that all, 
or nearly all, the functions of home government, for the pre- 

. servation of order, the protection of citizens, and the promotion 
of conmion interests, are functions of local government pure 
and simple. It is impossible to give an exhaustive description 
of local government by a reference to its objects, which are 
increased in number every year by private and public Acts ; 
but it may be defined generally as the carrying out by in- 
habitants of localities, or by their elected representatives of the 
duties and powers with which they have been invested by the 
\Legislature, or which devolve upon them at common law ; and 
^ To which Gennan jurists usually confine the tenn. 
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therefore not a^-govermaent (Sdbstverfvaltung) but locai 
government is the right technical term. The antithesis 
between a central function of the State and a local activity of I 
citizens prescribed and ruled bj laws, which is involved in I 
this definition, is the distinctive characteristic of English f 
local government On the one hand, public administration 
of local affairs can only be carried on by local authorities. . 
The sovereign authority must act through a local medium ; V 
it cannot itself take in hand the business of local government. 
This principle underlies the whole organisation of the local 
authorities, yet those authorities are living members of the 
constitution. They are subjects as well as administrators of / '^ 
the law. Though Parliament cannot carry on local adminis- 
tration in a given district, save indirectly through the local / 
authority, yet Parliament made the local authority, and can at / ^ 
any time unmake it, and can at any time confer or take away i 
any power or duty it chooses. And if the local authority 
exceeds its powers or fails to perform its duties, it is re- 
sponsible for its excess or deficiency in an ordinary court of 
law. These unifying principles have remained unimpaired by 
the great reforms in spite of enormous changes in the means 
and objects of administration, and of the development of a 
certain form of central control over many branches of internal 
administration. Thus the organisation of local government j 
secures the free co-operation of citizens in the management of I 
their common interests, and afibrds a contrivance for trans- 
muting the dull mechanical forces of a central government 
into active and vigorous life. The hard features of law, the 
red tape of departmental rules, gain in real strength and lose 
in harshness when they are interpreted by a self-governing 
local community. To portray then this organisation in all 
its elastic vigour, to define the scope of each authority and 
describe its functions, are the aims and objects of this book. 
We shall be concerned with the formal or constitutional law 
of internal administration, and but slightly with its material 
laws — ^that is to say, with such enactments as those which regu- 
late drainage, highways, and streets, buildings, gas and water 
supply, poor relief, and other provisions which only interest us 
in so far as they prescribe the spheres of local activity. For 
it is our prime purpose to present a comprehensive picture of the 
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I organifiation and f mictions of local government in England, to 

^\ lay bare the constitutional, political, and social foundations 

^ upon which the structure rests, and finallj, to show how public 

authority in the fulfilment of its lawful powers and duties acts 

upon the whole internal life of the nation. 
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PAET I 

THE DEVELOPMENT OF ENGLISH GOVEENMENT UP 
TO THE END OF THE EIGHTEENTH CENTUEY 

CHAPTEE I 

THS MECHANISM OF THE CONSTITUTION 

The first task which lies before us is a broad survej of 
the English constitution and administration at the end of 
the eighteenth century. The present system of 
local government in England cannot be fully ^^^^^^ 
and faithfully portrayed without a historical 
background; for only then can we distinguish clearly, in 
the existing mechanism of English government and in the 
ideas which express themselves through that- mechanism, 
between what is inherited from the past and what is newly 
acquired; only then can we perceive how the two elements 
have been fused and blended together to form a new and 
living being with pronounced political features. The change 
that has come over our conception of human society is one of 
the most striking of the intellectual transformations of the 
nineteenth century. We have learned to think of the State 
and its institutions as a growth. But for no State is the 
historical method so indispensable as for England if we want 
to understand to-day the law and structure of her constitution. 
For nowhere else can be found a State with a chain of develop- 
ment so unbroken. Nowhere else are the simplest elements of 
a primitive form and primitive activities so threaded into the 
complex fabric of the present, thanks partly to the external 

VOL.1 B 
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work of laws and customB built up for a thousand years, 
partly to those inward modifications — economic, social, ideal — 
which determine the development of laws and societies. 

And so it comes about that a survey of the English con- 
stitution at the end of the eighteenth century will necessarily 
involve a grasp of at least the main principles of its earlier 
development. The question why this period is taken as our 
real starting-point requires no very recondite answer. In 
English, as in continental, civilisation, the eighteenth century 
was a true ancien regime — that is to say, the chapter which 
concludes a long development of national history and per- 
fects the political and legal conceptions belonging to and 
arising from a social and economic structure fundamentally 
unchanged since that development began. On one side of the 
channel the chapter ended abruptly; on the other, it was 
unnatundly prolonged ; for, by a remarkable coincidence, the 
French Revolution brought about two opposite resulta It 
put a terrible end to the ancien rSgime in France; it pre- 
served in force the old political machinery of England half a 
century beyond its natural and legitimate term. How this 
came about shall be explained in another context. It is 
enough now to affirm the paradox that the English eighteenth 
century closed in 1832. The years which fall between the 
outbreak of the French Revolution and the overthrow of the 
Bourbons in 1830 are an epoch of artificial torpidity in the 
history of English government, allowing its forms to stiffen in 
the mould which had been perfected in the first half of the 
eighteenth century after more than a hundred years of growth. 
In this historical retrospect the reader must needs observe the 
whole architecture of the English constitution in its horizontal 
aspect, in order that he may realise the incomparably organic 
nature of its development. Every system of internal adminis- 
tration — and particularly the English system — is a living part 
of the whole system of government and an expression of the 
distribution of social power. The fundamental notions of 
politics and policy which find expression in the whole con- 
stitution of a people can be understood in their true significance 
only when they are seen to be the necessary products of the 
ruling system of government and law. And conversely, the 
meaning of a legal and political system, whether on its legis- 



Digitized by VjOOQ IC 



CHAP. I THE MECHANISM OF ENGLISH GOVERNMENT 



lative or on its administrative side, will only be fully grasped 1 ^l^I 
if it be taken in conjunction with the political character of the— ' ' 
whole community and so handled. 

And in this connection a word must be said of the method 
by which the conclusions about to be presented have been 
reached and the picture drawn. One might have been content 
to register and analyse the existing institutions of the English 
State and to outline the principles of its constitution. That is 
the method of the jurist. He can dissect the body of a State and 
describe its limbs, but if he tries to represent either body or 
limbs in their living movements he inevitably fails, whatever 
the State and whatever the stage of its development. How 
much more impossible then his success where a constitution 
shows even on its surface an almost inextricable mass of 
imwritten customs, judge-made precedents centuries old, silent 
conventions ^nd understandings, solemn contracts between people 
and Eong dr Parliament and Crown, innumerable provisions 
scattered abput among the written enactments of 800 years, — 
where, in a V^rd, he is dealing with the English constitution.^ 
In this, more than in any other instance, it is of supreme 
importance to treat the constitution in the concrete, as an 
active function of the national life as a whole ; and therefore 
any one who wants to understand English government, or to 
make it understandable, must necessarily explain the ruling 
canons and principles of the constitution, not only in their 
legal context, but also in their political character, as so many 
abstract expressions of actual social conditions, which have 
never been called into existence by the mere authority of a 
doctrinaire, but have slowly grown up and established them- 
selves, as a result of conflicts between the different orders and 
classes of the nation, and the difTerent political ideas which 
those orders and classes respectively embodied. 

Strange to say, though England never had a written and 
codified constitution, no State has grown so clearly, or even in 
a sense so logically, from its historical and legal 
foundations. Ever since the Anglo-Saxons and ^^^^t 
Normans were welded together into one nation a 
steady progress has been witnessed in the material and moral 
welfare of the community, and the State has enjoyed a constant 

^ Cf. Anaon, The Law and Custom of the Constitution^ vol. i. pp. 33, 399. 



Digitized by VjOOQ IC 



4 ENGLISH LOCAL QOVEBNMENT pabt i 

and uninterrupted development from the simple rules and fixed 
prindples of the common law. Under this conception of 
conmion or customary law are embraced all the leading institu- 
tions of English polity. By common law the King wields his 
sceptre; by common law the King in Parliament legislates, 
and the King in Court gives judgments, and the King in Council 
executes the will of the law. Even the territorial division of 
the coimtry into counties is part of the common law. Nay, 
the whole legal history of English polity is but a difierentiation 
of the elements which existed in these early rules and institu- 
tions. Battles, revolutions, statutes, have only forced 4ihese 
elemental germs to bud and grow in conformity with the 
interests of the classes which happened to be in the ascendant ; 
and up to the present day not one of these first principles or 
institutions has been formally set aside or abolished. Every 
new piece of machinery, every new principle, that has 
been introduced, has been reconciled to the older parts and 
fitted into the constitutional system. Endless as have been 
the changes made during the last two centuries in the real 
functions of the great offices of State, in their actual relations 
to one another, and in their national significance, yet their 
forms have always remained the same. Perhaps the most 
striking example of all is provided by the highest office of State. 
Formally the Crown is still, as it always has been, the apex 
of State activity. The fundamental division into legislator, 
^ administrator, and judge still appears in form as the triple 
function of one organ, the King. The Parliament, the 
Ministry, and the Courts of Law are still made to appear as 
^the three great Councils of the King. But all this carefully* 
guarded, piously - conserved tradition is no more than a 
venerable pretence. The King is still to-day to all appearance 
the law-giver of the English people. A law is still enacted by 
the King's most excellent Majesty with the advice and con- 
sent of the Lords Spiritual and Temporal, and the Commons ; 
but in the last two centuries of law-making the will of 
Parliament has prevailed over the will of the King. Again, 
the English constitution knows nothing of a Cabinet, and 
a Cabinet Minister still carries out his administrative acts 
as a member of the Privy Council — the secret advisers 
of the Crown; but for well-nigh two centuries this Council 
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has never met in its Ml numbers for the business of 
State.^ 

The King is still in form entrusted with the full powers 
of sovereignty, and in pursuance of these — to all appearances 
by his own free choice — he summons statesmen to share in 
the councils of the State. But it has been an inflexible rule 
for more than a century that the King can only summon to 
the conduct of affairs the leader of that party which com- 
mands a majority in the House of Commons.^ Contradictions 
so profoimd between the form and the reality of her institutions 
are to be explained by the conjunction of two national traits 
in the constitutional history of England — a pious feeling of 
conservatism for ancestral forms and ceremonies on the one 
hand, on the other a political ingenuity which has exercised 
itself in so differentiating and developing the root-principles 
of the constitution, that the new legislation which it in- 
troduces from time to time may not only meet the spirit and 
needs of the new age, but conform outwardly with the 
traditions and prescriptions of the old.* 

And so whoever wishes to understand rightly the English 
constitution must be able to put the right construction on its 
formularies, and to comprehend the meaning of the national 
institutions which stand before his eyes like the all^oiical 
figures on some venerable tapestry. He must needs resolve 
into their political and social elements things that are hidden 
to-day under names and forms inherited from the distant 
past, because those names and forms no longer afford any 

* See Mr. John Morley'g WcUpole, pp. 144-147, for some early and doubtful 
cases in the period of transition ; and Beam's OovemmeTU of JSihgland, p. 204. 

* Sir Bobert PeeVs three months' administration in 1834, and Mr. Disraeli's 
longer term in 1866-68 are exceptions which prove the rule. 

* Cf. Hearn, op, eit, p. 8 : " The status of the Crown, and the status of 
either House of Parliament are as clearly defined as the status of a corporation 
or an ordinary citizen. From the days of Bracton, who declared that lex 
faeit, qtiod ipu nt rex, to the days of Lord Denman, who ruled there is no 
body in this country which is not subject to the law, the principle has been 
unchanged. " 

This is the principle of the unlimited sovereignty and complete uniformity 
of the law. The law is the same for everybody to-day as it was 600 years 
ago. There is no distinction either of kind or degree between prifxUretht 
and offerUliehes recht such as that which the continental States have 
borrowed from the law of Imperial Rome, and there is not even the notion of 
droit administratif. 
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standard for measuring the real functions and activities of 
their organs in the body of the living State. The discrepancy 
of form and content may be brought into prominence by a 
historical treatment of the deep processes of change which 
were at work in the eighteenth century. For the eighteenth 
century proved the decisive period, in spite of 

Tho 86Teiit6eiith • i a* a i a i a 

and eighteenth * conspicuous abscuce of important statutory 
centuries com- alterations in the constitution. In this respect 

^*"*'^' it presents a remarkable contrast to the seven- 
teenth. The seventeenth, with its two revolutions and its 
foundation of a new dynasty on fixed constitutional principles, 
stands out as the great century, which built up the rights of 
people and Parliament as against the Crown, and circum- 
scribed the legal and discretionary powers of the sovereign. 
The eighteenth century saw the gradual establishment, at 
first unnoticed and unchallenged, then fiercely and hotly 
disputed (but without any express alteration of the Statute 
Book), of the absolute, political, and administrative supremacy 
of Parliament — ^a supremacy finally secured by the victory of 
the governing classes over the remaining prerogatives and 
personal influence of the King. This end was reached, it 
may be repeated, neither by changes in the law, nor by the 
express enactment of a new code to regulate the division of 
power between King and Parliament, but by the gradual 
creation through Parliamentary action of Parliamentary pre- 
cedents, which made it impossible for the King to act against 
the will of Parliament, and at last substantially reduced, 
though they could not completely destroy, his personal 
influence over members. So that in the course of two 
centuries the English constitution was revolutionised almost 
without the help of legislation. No new mechanism was 
invented, but new masters and new functions were assigned 
to the old ; new meanings were given to the forms, and a 
new spirit breathed into the principles, of the past. 

The circumstance that the two first kings of the 
Hanoverian House were strangers to English affairs and 
society gave an almost unlimited control of administration 
to the Parliamentary leaders, and so hastened the flow and 
deepened the channel of the currents of political develop- 
ment. Then came the losing battle, long and obstinately 
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mtged hj Geoige III. against the omnipotence of Parliament, 
followed hj the years of decrepitude and imbecility in which 
the Crown was robbed of all that he had fought for. And 
so the great result of the inner movements of politics in 
eighteenth-century England is the building up of that system 
of . government which has ever since been honoured and 
imitated — how often, alas, with small knowledge of its essence 
— ^in civilised Europe and America as the iroTureia tear 
i(oxnv, the perfection of a constitutional system, PatrUamentary 
government 

It is not our purpose to do more than suggest what an 
influence this mighty process of development, to which the 
catchword of " Patrliamentary government " gives but a 
slight clue, has exercised upon the diverse tendencies of 
political and social life in England. Nor c£m we make any 
close inquiry into the question of the legal and practical 
changes introduced by Parliamentarism into the relations 
previously subsisting between Parliament and the Crown, in 
regard to legislation. Suffice it that for practical purposes 
the full and exclusive competence of Parliament as the real 
legislator was already established at the beginning of the 
eighteenth century. The Bill of Bights (1689) laid it down 
that the King had no right to dispense with a law in parti- 
cular cases. It had already been held for a century at 
common law that royal proclamation or ordinance could not 
amend or repeal a statute of the legislature.^ The unre- 
strained dominion of law, together with the sole right of 
Patrliament to make it and unmake it, forms the hinge of the 
English constitution. But the door must be distinguished' 
from the hinge, and Parliamentary government from the 
doctrine on which it swings. If the change in the relations 
between King and Parliament has not affected the formalities 
of legislation, there has been an organic transformation in 
the parts they respectively play. There has been a real 
change in the manner and the spirit of legislation. Parlia- 
mentary government means responsible government. Its 

^ Of. StubbB, Constit. Hist, p. 615 sg., with his criticism of the single and 
shortliyed exception to that principle, the Statute of Proclamations (81 Henry 
VIII. c. 8), one of the most curious phenomena of English constitutional 
history. 
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character is summed up in the principle that the King cannot 
himself carry on the business of State, and cannot lawfully 
act except through organs responsible to Parliament The old 
sixteenth and seventeenth century struggles against the Eang's 
prerogative were ended by the accession of William IIL and 
the passing of the Bill of Rights. The astounding changes 
which the eighteenth century brought about in the relations 
between Parliament and the Crown were efiected, it may be 
repeated, not by statute but by precedent ; and the political 
conventions silently established in the course of that century 
had the effect of denuding the King and his personal follow- 
ing of their power, and most of their influence, without im- 
A pairing in the slightest degree the legal position of the Crown 
or the Privy CoundL 

Equally complete was the change brought about during 
this period in the executive and judicial functions of the Crown. 
Here too new principles were woven into the spirit of the con- 
stitution, for the most part, by Parliamentary understandings^ 
which seldom left their mark upon the Statute Book, but also, 
though to a much smaller extent, by the decisions of the Law 
Courts. 

All this intricate development which changed the whole inner 
/ structure of English life is, as it were, concentrated and summed 
up in the Cabinet — an institution never defined by, or known 
to English law, yet exerting and monopolising those executive 
owers which, in lawyer's language, still radiate from the King. 

^ Cf. Dicey's Law of the ConstUtUum, pp. 340-894 : * * The Cabinet is collectively 
responsible to Parliament for carrying on the Government, " and "The leaders 
of the party which has a majority in the House of Commons have a right to 
govern the country/' are examples of these conventions or constitutional 
understandings. Cf. Freeman, The Chrowth of the English Constitution, 3rd ed. 
1898, p. Ill $q. 

In his Life of Walpole, p. 143, Mr. Morley writes down " the two main 
principles of the modern system'* as "first, that the chief adviser of the 
Crown chooses his colleagues ; and next, that a Cabinet depends upon a majority 
in the House of Commons." 

The ideas thus conveyed have never received the sanction of a court of 
law ; there is not even an authoritative formula for expressing them ; yet they 
have the full force of constitutional laws because they are backed by the 
omnipotence of Parliament. We may perhaps add to what has been so well 
said by Professor Dicey, that these understandings which dispense with the 
Statute Book express the absolutism of Parliament just as the powers of the 
King to alter the law by ordinance expressed absolute monarchy. 
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But our subject again warns us not to go further in 
pursuing the details of this deeply interesting constitutional 
process. We might have asked how the idea of an executive / 
responsible to Parliament sprang into existence^ how it de- 
veloped, partly by conscious effort, partly by the force of cir- 
cumstances, into a logical system, how the old functions of 
the Crown have been connected together into a complete 
mechanism, which covers the whole province of public admini- 
stration, and lastly how, despite the rigid maintenance of 
historical exteriors, a total change in the political chatracter of 
the functionaries who inhabit these ancient buildings has 
brought about by continuous action a corresponding change in 
the civil functions, and in the whole political structure of 
administration. 

But this process has a counterpart which fonhs a proper 
object of elucidation in the present inquiry ; and that is the . 
mode in which the historical organisation of the judiciary | ^ 
and of the administrative departments has been influenced by 
the rise of Parliamentarism, and of a Ministry responsible to 
Parliament. Accordingly, our next task will be to describe 
the principal features of the English administrative system in 
its earlier phasea 
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CHAPTER II 

A FUNDAMENTAL ANTITHESIS 

A FUNDAMENTAL antithesis between centralisation and 
''autonomous" decentralisation runs through the whole 
history of English government and its organi- 
tdmMtoSoaf ^^^^ ^^ ^ ^^ antithesis that underlies every 
polity, but especially that of England, where 
the origin and building up of the nation give it an un- 
paralleled importance. Indeed, among the primary causes 
which have governed the process of differentiating the early 
legal notions and institutions of the nation this conflict plays 
a leading part. 

Let us first make sure precisely what the antithesis means, 
lest such a word as " autonomy " should lead to a misunder- 
standing. It does not refer to the struggle between the 
Anglo-Saxon kingdom and its semi-autonomous parts, nor to 
its modem analogy, the Home Bule movement, which has 
come into prominence since the Union of Great Britain and 
Ireland and is waged with varying zeal by Ireland, Scotland, 
and even Wales as against " the predominant partner." 

The loose connection of the Anglo-Saxon earldoms under 
the suzerainty of the King undoubtedly encouraged federal 
tendencies within the realm of England ; and the first period 
of the Norman kingdom, with its racial antipathies and feudal 
struggles, was troubled by this conflict between the English 
State as a whole represented by the kingly power and the 
political individuality of its parts. The process of fusing the 
three independent sovereignties into the United Kingdom 
of Great Britain and Ireland is still unfinished. But all 
this is outside our subject. We begin at a point where 

10 
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Its 
early history. 



the English State is abeady firmly conscious of its unity, a 
consciousness not impaired by the strong moYement for local 
|]^tonomy which, beginning in the eighteenth 
century, has made good so much ground during 
the last seventy years. So that the process 
with which we are concerned is not directed against the 
State. Our antithesis presupposes the solidarity of the State, 
and grows out of a full recognition of that solidarity. With 
the progress of national civilisation, rudimentary institutions 
receive a twofold development. They axe differentiated on 
the one side into local subdivisions ; on the other side they 
are unified into higher forms of State organism. From the 
very beginning of English history the contrast finds expression 
in the conflict between a powerful unifying monarchy, with 
the whole force of the executive behind it, and a strong local 
feeling which clung to what remained of a territorial organi- 
sation corresponding partly to the Saxon earldoms, partly to 
the counties into which they were split under pressure of the 
kingly power.^ The double movement of government from 
and to the centre found its first monumental expression in 
the provisions of the Magna Charta (1215 A.D.), which 
require that jurisdiction shall no longer follow the King's 
courts but shall have a fixed court ; that Judges shall travel 
throughout the country to hold Assizes ; and that fines and 
penalties imposed for offences against the peace shall in all 
cases be assessed *' by honest men of the neighbourhood sworn 
to that purpose." * 

The whole remaining period in the development of the 
Anglo-Norman State is occupied by an attempt to bridgeV 
over the chasm, which divided the local instincts of the 
governed from the centralising policy of the Government, by 
changing the Norman organisation of the kingdom into one V 
more in conformity with the territorial patriotism of the 
shires or counties. Though it is unnecessary to enter at 
length into the obscurities which shroud the constitutional 
history of this period, the permanent consequences of its 



^ For what follows, cf. Stubbs's ConstUtUumal History, i., chapters iz.-ziu. ; 
iL, chapter zv. ; and especially pp. 290-298, 337, 365, 407, 418, 478, 585 ; iL 
pp. 218-230. 

' '' Per sacramentom probonun homiDom de visneto." 
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struggles may, neyertheless, be indicated with precision, for 
thej are to be found in the new system created by the 
reforming genius of Edward III. (1327-1377). This system 
was a compromise between two excesses — the centralising 
tendencies of the Norman tradition and the obstinate pro- 
s ^vincialism of the Anglo-Saxon. The main outlines of the "^ 
compromise are easily discerned. The figure of the Sheriff 
as a Crown Officer directly responsible to the King for the 
government of each county retires to make way for the new 

institution of Justices of the Peace, who are « 
^heP^*"' persons appointed by the State to carry out 

certain of its precepts and generally "to keep 
the peace." ^ From this time forward the preservation of the 
peace, the punishment of ofienders against the laws for its 
maintenance, and the control of police are all functions ^ 
pertaining to these magistratea They are defined as men 
holding land in the county nominated to that office by the 
King. A certain number of them must be learned in the 
law. For certain purposes a quorum was required. In their 
quarterly sittings (Quarter Sessions) they had the assistanje 
of a jury and exercised a criminal jurisdiction concurrent 
with that which the King's Judges exercised when on circuit 
^ By the side of these powers the Justices eventually developed 

an independent jurisdiction of a summary character in virtue 
of which they punished smaller offences without recourse to a/^ 
jury.* Under Edward III. the authority of this new office, 
introduced in the first year of his reign, was greatly extended. 
The Justices were even entrusted with the carrying out of the 
statutes of labourers,* the first great instance of adminis-. 
J ^ trative legislation in mediaeval England. As in all other 
\ modern States, so in England public administration, beginning 
^ with the bare idea of police, gradually widened and deepened 

^ 1 Edw. in. St. 2, 0. 16, which provided that in every county good men 
and lawful should be assigned to keep the peace. 4 Edw. III. c. 2 ; 18 Edw. 
III. St. 2, c. 2 ; 34 Edw. III. c. 1. 

' Cf. Paley's Law and Practice of Summary Jurisdiction, 7th ed., 1882, pp. 
5-12. In the eighteenth century the summary jurisdiction of justices became 
extensive. For its exercise in the sixteenth and seventeenth oenturies see . 
Lambarde's Eirenarcha. 

* 23 Edw. III. St. 2. Amended by 25 Edw. III. st 2, cc. 1, 2, and many 
later statutes. 
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its pieventive activities to meet the growing and diyersifTing i \J 
requirements of economic and social development. And so 
the ^Justices of the Peace, originally instituted solely to 
superintend police, came to be recognised by the English 
Crown as the first and only local organs of its executive.^ 
Along with this institution were erected three great principles 
of Englifih administration which still stand. 

1. Henceforward the counties and the towns taken out ^ 

of them by charters of incorporation were recognised by ^ 
constitutional law as the only territorial divisions of the \L/' 
kingdom. Every attempt to subdivide the country for the 
administrative purpose of the kingly power and its central 
departments without reference to this historical classification 
was regarded from that time forward as an attack upon the 
constitution. 

2. The qualifications for executing public authority in 
these districts were landed estate in the particuleu: county for 
a county Justice and for a borough Justice membership of 
a municipal corporation. Necessary outlay and expenditure 
might be luade good ; but practice, confirmed by a statute of 
the sixteenth century, has refused to attach a salary to an 
appointment which confers so honourable a distinction. That 
the office is (as we have said) a compromise appears from two 

of ^its incidents. First, a Justice of the Peace must be a^\ , 

man of the county or town. This was a concession to localVJly^ A ^^ 
spirit. Secondly, the appointment is made by the Crown-f*^'^ j^^j^ 
This secured the central control of the State over local ^ ^^^^^^ 
' government. Thus it was decided that, for the future, local 
administration and jurisdiction in England should be entrusted, 
not. to official delegates of the Crown, sent like the Vice- 
comes from the centre of the State to its circumference, but 
to landed gentry or enfranchised burgesses living in the^^ 
locality and only appointed by the central authority. 

3. A third point to be noted in this institution is the 
judicial character of the functionaries to whom local admin- 
istration was entrusted. That fact was equivalent to a 
declaration that all local administration is jurisdiction — that 
is to say, the interpretation and execution of laws. Justices 

^ Gf. Gneist, Ver/tiasungsgesehichtef s. 298, for the early history of the office 
of Justice of the Peace. 
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of the Peace were appointed to put an end to the role of 

lawlessness by enforcing laws for preserving the peace and 

by employing their delegated powers for the punishment of 

offenders ; and the institution has been continued in order to 

ensure the efiTective maintenance of all the laws and ordinances 

which form the sphere of a Justice's duties and activities. 

A Justice of the Peace is appointed by Commission — that is 

to say, by a mandate from the King conferring jurisdiction. 

So far, the position of Justices of the Peace resembles that 

of Judges sent out on circuit from the Curia Begis to hold 

the Assizes. In both cases the Commission is a mandate 

^ r]^ \ from the King binding its recipients to inquire into, hear, 

sy^S I and determine and punish crimes and offences. But this 

\^' mandate does not stand alone. Another in the shape of 

a writ of certiorari may be issued by the King to remove 

indictments from any Court of Assizes or Sessions to the 

Bang's Bench — ^now the Bang's Bench Division of the High 

Court of Justice. This writ may be granted at the prayer 

of an aggrieved person to the King, vi certiorari fadat, to 

order another to " certify," i,e. return the records of a case. 

r. It has been developed from the common right of a party 

I injured by the orders of Justices to appeal to the Eong.^ But 

the Eling — that is to say, the High Court — has discretion to 

^ refuse to grant the prayer as well as discretion to issue the 

writ on his own initiative. So that the certiorari is also an 

! early example of the disciplinary control retained by the King 

I and his Council over all local officers, whether Judges on 

I circuit or Justices of the Peace. All commissions are granted 

durante bene pladto regis (during the King's pleasure) or 

quamdiu bene gesserint (during good behaviour), and are 

therefore always revocable.^ The mere fact that a Justice 

was liable to dismissal subordinated local authorities to the 

central government. It would be a mistake to suppose that 

the Justices of the Peace were purely judicial functionaries 

^ No special legislation was required to authorise this writ, because all 
inferior courts of record are liable by their very constitution to have their 
proceedings removed for examination and review by the King's Bench Division 
(cf. Paley, Summ. Jurisd, p. 349). 

^ There is of course a great distinction between tenure during good 
behaviour and tenure during pleasure. Justices of the Peace hold their 
commission on the inferior tenure — during pleasure. 
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appointed to interpret and carry out the law. Undoubtedly 
they were bound to give effect not only to common and 
statutory law, but also to such ordinances and proclamations 
as the King in council had power to issue during this period. 
Already, however, the principles on which this power might 
be exercised had become unsettled, and even its existence had 
begun to be questioned in Parliament. 

From still another point of view, the institution of 
Justices of the Peace is a significant landmark in the struggle | "^ 
i^ainst the centralising tendencies of Government. We have - 
seen that the qualifications of Justices ^ were a legal recogni- 
tion of the old division of the State into counties, and proved I v^ 
an irremovable obstacle to the Norman or Absolutist idea of ^ 
governing the localities by emissaries from the centre. 

Now we must add that this new magistracy performed 
another great service by enabling the English constitution to 
rid itself of feudalism a century earlier than xheJiwtices 
the continent. It is true that a kind of social and Feudal 
or practical feudalism survived owing to the wtions. 

continued predominance of the great landowner, and that 
this predominance — secured and preserved by the peculiar 
characteristics of the English law of real property — ^remains 
a modified but still considerable force in the politics and x 
society of the present day. But of far more importance for 
the development of constitutional government was the rapid 
absorption by the Justices of feudal powers of jurisdiction 
and administration. And although this process did not in- 
volve the disappearance of venerable antiquities like the 
Manorial Courts and Courts Leet ^ till several centuries after 
its completion, still these were only meaningless survivals — 
shadowy forms deprived of their life and strength by the 
vigorous development of the new office. For not only were 
the Justices of the Peace exercising severally and jointly the 
whole of the preventive powers and police jurisdiction 
formerly wielded by the feudal courts, but the latter were 

^ By 13 R. II. c. 7 and 2 H. V. at. 2, c. 1, Justices shall be made inthin the 
eourUies of the most sufficient knights, esquires, and gentlemen of the land. 

2 On the survival of the Court Leet, which exercised a semi-feudal juris- 
diction nomine regis, and of the purely feudal Manorial Court and Court Baron, 
see Garnier, History of the Landed Interest, i. 362-390 ; Pollock and Maitland, 
History of English Law, i. ch. iii. §§ 5-7. 
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deserted by the chief men of the townships and tithings of 
the old Hundred Moot, who were now bound to appear as the 
Grand Jury to make presentments at the Quarter Sessions of 
the Justices of the Feaca In this way the hundreds and their 
tithings, the oldest divisions of English local government, were 
subordinated to the Justices of the Peace; and the process 
which relieved English administration of feudalism was com- 
pleted by the beginning of the fifteenth century. 

The new magistracy was also of the utmost importance 
in municipal life. The English towns appear to have been 
from the first excepted from counties and ex- 
empted from county government; although to 
be sure their exemption from the interference of the Vice- 
comes only brought them into closer relations with the 
central authority, and especially with the King's Exchequer 
and Treasury. But in other respects the town constitutions 
followed the general line of development, and the burgesses 
obtained some sort of representative government by means of 
institutions like the Jury and Court Leet, which were origi- 
nally intended solely for purposes of police. But this line of 
development was arrested in town as in country by the 
establishment of Justices of the Peace. True, some of the 
towns had a special Commission of the Peace under their 
/ own charters, which took them out of the jurisdiction of the 
County Justices ; but in many cases they were subjected like 
county districts to the County Bench with the inevitable 
result that the growth of their representative assemblies was 
stunted, and their autonomy encroached upon by the county. 
But the full meaning of this concentration of powers in the 
Justice of the Peace, begun by Edward III., and rapidly 
completed by hia immediate successors, can only be under- 
stood in its relation to the policy of Parliament.^ 

The growth of Parliament, that greatest of all the constitu- 

^ Though Parliament of course was of earlier origin, it only took definite 
shape, and began to assert a fundamental authority, in the period following the 
institution of Justices of the Peace. For what follows, see Stubbs, ii. pp. 248, 
599, on the earliest powers of Parliament. On the approval of new laws in the 
shire moots before the existence of Parliament, see the same at pp. 257-258 with 
the passage there cited from Coke's iTist, iv. p. 26 ; cf. further, Stubbs, i. p. 264, 
for the form (abolished by Parliament) under which local associations {eom- 
mtmitates) approved of particular taxes and impositions. 
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tioDal phenomena known to the political history of modem 
times, cannot of course be sketched, howev^ summarily. 
Here it is only needful to observe the way in which the 
creation and development of the House of parliament 
Commons bore upon that fundamental anti- andLooai 
thesis which we have brought to notice in the ^^"™™«"**- X 
organisation of English government. The right, regularly 



conceded from the reign of Edward I: onwards, of delegates ! 
from the counties and boroughs to sit with the great council i 
of temporal barons and spiritual dignitaries, gradually gave . i \ 
these representatives of the commons a £&r-reaching influence / ^ 
in the imposition of taxes and the making of laws, and as a 
natural consequence in the general government of the country, 
so that they became one of the most active fEMstors in the 
building up of that oigamsation, which has united the central ^ 

iand local authorities of England. The House of Commons, ^ 
composed as it was of del^ates from counties and towns, con- 
stituted the strongest possible recognition of the old territorial 
divisions for judicial, military, and financial purpose& It was 
I almost like a House of confederated states, which had been 
unified and incorporated into one body by the action of pleni- 
potentiaries fix)m each member, in such a manner that its 
existence, fax bom beii^ threatened by the mtdtitudes of con- 
flicting local interests, was actually dependent upon them. 
By acting for all it secured for each what could only be 
obtained by combination, namely, an influential voice in the 
conduct by the King and his Council of the affidis of the 
associated communities. As time went on, new rights were 
acquired; from the original right of granting money, and n^ i 
presenting petitions to the Eing, legislative powers were /^ 
developed. The steps of the advance need not be detailed; 
but even the general development of Parliament is of the 
utmost importance to our subject, because it provided every 
local division, whether county or town, with an open door V u2/> 
through which to bring its local interests and grievances ^ 
directly before the central authority.^ And tUs new privilege 

^ C£ Professor Maitland's observations in his valaable introduction to tiie 
" Memoranda of the Parliament of 1805 '* (Rolls Series) upon the importance of 
the oommoners sent by boroughs and shires respectively to the King's Council 
of that year, and upon the petitions relating to administrative as well as 
judicial affidrs. 

VOL.1 



Digitized by VjOOQ IC 



\^. 



18 ENGLISH LOCAL GOVERNMENT pabt i 

was of all the greater value, because each locality had one or 
more representatives in the central authority which it ap- 
proached, and was therefore enabled to secure a sympathetic 
consideration for its expressed wishes. The members of the 
House of Commons meanwhile acting together though they 
\ represented distinct divisions of the country, and progressing 
"^ '. by slow but simultaneous steps, were acquiring the double 
I power of legislating — first, by Public General Statutes for the 
common interests of the community ; secondly, by Private or 
y Local Statutes for the special and peculiar needs of particular 
C^ localities.^ The two functions have the same legal and his- 
torical origin in the common right of the local gathering and 
^^ y the Parliamentary assembly to present petitions to the central 
^ government as personified in the King. In either case, a 
favourable reply took the form of a written law; for by 
written law the King in Parliament invariably prescribed for 
^ the needs both of his kingdom, as a whole, and of its com- 
ponent parts. As the activity of the State intensified, the 
energy of Parliament grew in both directions, until &om the 
sixteenth century onward, when its procedure had become 
regularised, the results of its work always appeared in the form 
of a statute, public or private. To simi up the full results 
in all their bearings is scarcely possible, but they amount at 
least to a principle which makes one of the comer stones of the 
constitutioa Any new law that is to have binding force 
f upon citizens, whether its application be to the whole State, 
( or to a particular district only, must have received the 
. : sanction of Parliament. In other words, it must be in 
V ^. statutory form, and it can only be in statutory form, if it has 
I passed through all the requisite stages by which a Bill is 
turned into an Act. Thus, by exercising and developing the 
right of petition to its utmost extent, and by preserving at 
the same time the old local divisions of the country as the 
units of administration, English genius was able to provide for 
local requirements in the form of statutes, and so to keep 
\ under the control of Parliament what is in continental states 
^ . an undisputed preserve of administrative law, and of the 
^ departmental activities of the central government. 

^ On the rise and development of Priyate Bill Legislation, see Clifford's 
Hiatary of Private Bill Legislation, vol. i. pp. 267-490 ; Stubbs, iii. pp. 443, 469. 
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It will be worth while to pause a moment here for review. \y/ 
We have seen how, after the Norman Conquest, the govern- 
ment of England was first centralised and unified in the 
kingly power, and then again — as regarded the maintenance of 
the peace and administiation of the law — decentralised and 
localised by the institution of Justices of the Peace, a striking 
recognition of local patriotism. We have also seen how 
Parliament, as the connecting link of local communities, gave 
them a direct influence upon legislation and the central 
government, and how (independent from the first) it constituted 
itself into a new central organ for the satisfaction of local needs, 
and the creation of the local machinery of government, and 
presently asserted its superiority over the ofiGicials of the Crown. 

These two institutions, Magistracy and Parliament, were y 
closely related, if only through the identity of the classes •' 
firom which they were recruited. From the knights of the 
shires and the burghers of the towns were appointed Justices 
of the Peace to carry out the law in coimty and borough ; 
and from the same classes of society and from the same com- 
munities representatives weie elected to legislate for the nation, 
and for the communities into which it was divided. Thus 
they acted and reacted upon one another. As the powers of 
I Parliament extended, the volume of public and private Bill 
I legislation grew. That again increased the fanctions and 
j powers of the local authorities appointed for canning out such 
I l^islation — in short, of the Justices of the Peace. 

In the meantime a development was also taking place in 
the departmental organs of the central government. The 
earliest and elementary form of the executive is Development of 
the King's Council (Curia or Concilium Segis). the oentni 
When the Great Council of the Eealm. (Magnum 8«^«™»«^*- 
Concilium) developed into the House of Lords, the King's 
Coundl took shape as the Continual or Privy Council.^ As 

^ Cf. A. V. Dicey's History of the Privy Council j 1887 ; Heam, op. eit. pp. 
288-319 ; and Palgiave, An Es9a/y upon the Original Authority of the King^s 
Council (1884). The titles CoThgiliwn ordvnarvum and Legal Council are not 
wananted by records as Palgiave states (p. 20). In his introduction to the 
JSeeordt of the Parliament of Westminster of 1305, Professor Maitland expresses 
grave doubts as to whether a sharp line can be drawn between different councils 
of the Grown and Parliament in the time of Edward I. Cf. also Pike's Con- 
stitutional History of the House of Lords (London, 1894). 
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the OourtB of Law came from the Magnum Concilium, so 
there sprang later out of the Continual Council a number of 
Central Boards, one of which, having the control of finance, 
branched off from the other central departments under the 
name of the Court of Exchequer. 

Without following out the details of this process of 
differentiation, we may affirm that despite the vesting of 
particular functions of the Crown in particular Ministers, the 
formal unity of the central executive was preserved in the 
formal unity of the Privy Council, whose members included the 
Lord Chancellor and the holders of most of the great offices of 
State. Our present purpose leads us to consider in brief out- 
line the relations first between the executive thus embodied 
and local administration ; and secondly, between the executive 
and Parliament ; and to trace those relationships down to the 
close of the seventeenth century. Our preliminary historical 
survey will then be complete ; for it is necessary to avoid de- 
tails in order to give prominence to the larger movements and 
decisive turning-points in the earlier history of the constitu- 
tion. To begin with a remark of general application, it may 
be af&rmed that the power of the central executive, though it 
varied according to the capacity of the reigning King, did on 

; the whole decline for some time before that of the Justices, who 
represented the locality and its landed interests in administra- 

. tion, as well as before the growing strength of Parliament 

which drew local bodies together and united the landed gentry. 

With the fifteenth century, indeed, ends a period of what is 

rightly called the premature supremacy of Parliament, a period 

\ . which is at the same time characterised by a marked slacken- 

^ing of the connections between central and local government. 
The first result was produced by the perpetual wars waged by 
the kings of England on the Continent, and by the scarcity of 
money thereby brought about in the Boyal Exchequer, which 
enabled the House of Commons to play upon the foreign 
interests of the King, and obtain from him concessions of 
legislative powers and administrative control in return for its 
own grants of supplies. Lideed, Parliament was already seek- 
ing to call in question the right of the King to nominate his 
executive, and so to extend its influence into a sphere of 
hitherto unlimited prerogative. It was during the Lancastrian 
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r^me that laws were first expressed to be made not merely 
with the advice and consent but hj the authority of Parliament. 
To the same period belongs the first attempt of the Commons to 
get rid of officers of the Grown by impeachment^ But these 
symptoms of independence disappeared into the 
background when the Tudor dynasty with its ^^"^jj^^^^ 
able, determined, and confident rulers was firmly 
seated on the throne. Then came a return to personal rule ; 
and the prerogative of the Crown encroached upon Parliament, 
until in the long reign of Elizabeth the actual, or at least the 
potential, authority of the central government attained in a 
certain sense its utmost limits, and rolled back the waves of 
Parliamentary rule. ^ 

The same movement can be plainly seen in the relations 
between the central and provincial organs of local government. 
We have observed that the office of Justice of the Peace was 
from the first doubly subordinated to the Crown — ^by the 
creation of a right of complaint or appeal, and by the liability 
of a Justice to be disnussed at the King's pleasure. Here, 
again, while there were some premature attempts in the 
fifteenth century to weaken this control, we find that the 
accession of the Tudors was followed by a sudden and sharp 
return to the older practice. Proof may be found in statutes 
of Henry VII. and Henry VIIL, which declared that there 
having been in late years remissness in the central control of 
local jurisdictions, it was now urgently necessary for the 
furthering of justice and the commonweal strictly to enforce 
the same with the approval of Parliament and public opinion. 
But this movement was much more than a mere return to 
the older condition& The supervision exercised by the Privy 
Coimcil over magisterial activities not only increased in rigour, 
but was also extended beyond its former limits, more especially 
by the Star Chamber, a judicial committee formed for that very 
purpose out of the Privy Council' In fact, this growth in the 
functions and activities of central tulministration is seen at its 
full proportions in the efiTorts made during the Tudor period to 

^ Stabbs, voL iu. chap. xviL, and especiaUy pp. 652-654. 

* Cf. St. S, Henry VII. c. 1 ; Gneist, Das Englxsehe VerwaUungsreehtf i. 
pp. 480, 511-529 ; Dicey, Privy Council, pp. 80-90 ; Palgrave's King' a Council, 
pp. 101-108 ; Leonard, Early History of English Poor Relief {IWiQ), chaps, iv.-vii. 
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reorganifle the body in which those functions vested. In the 
reign of Henry VIIL the Privy Council was reorganised with 
a view to its increasing work, and the order of precedence 
among its chief members was fixed. At the same time stand- 
ing orders were drawn up to regulate its proceedings ; and in 
the reign of Edward YI. these were revised. But most 
significant of all is the attempt to introduce a system of local 
government in direct defiance of the old by creating as pro- 
vincial authorities, with judicial powers, functionaries appointed 
by the Privy Council, such as the Councils and Courts of the 
North, and of the marches of Wales, of Lancaster, and the Court of 
Exchequer of the County Palatine of Chester. These examples 
suffice to show that Government was becoming centralised in 
an excessive degree, and that the process, however much it may 
temporarily have been approved by people and Parliament, 
was threatening to root up those primary conceptions and 
fundamental principles which underlie the English constitution. 
This tendency to create a strong system of government 
&om above achieved the more importance by virtue of a process 

of development which took effect in the smallest 
'^p^^S^ subdivision of the hierarchy of local government. 

Besides the deep political and economic con- 
sequences which flowed from Henry the Eighth's confiscation of 
the monasteries and the creation of a State Church, the 
Beformation also worked directly upon the inner organisation 
of the State. In England, as on the Continent, the relief of 
the poor had been the duty of the Church ; and although the 
increasing inefficiency of the Church in the performance of that 
duty had already necessitated a measure of State intervention, 
it is yet true that the transition of poor relief from a religious 
to a civil function was one of the fruits of the Beformation. 
The problem was undertaken and solved with all the thorough- 
ness and vigour of Elizabethan statesmanship. The care of 
the poor was treated as a national duty, but as a local burden 
to be undertaken separately by each local unit ; and hence it 
was that the parish — the smallest local division of the ecclesi- 
astical organisation of the country — ^made its appearance as 
a civil unit. The original units of local government (usually 
called tithings or townships) were merely subdivisions of a 
" hundred " and administrative districts of a county, the grovrth 
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of manorial courts followed by two centuries of magisterial 
rule having deprived them of their territorial basis and real 
meaning. And so it came about that village life and its needs 
had become associated with the Church and the parson ; and 
the functions of each church being bounded by its parish, the 
ecclesiastical parish emerged as the real unit of local activities 
and interests, whether it corresponded with the dvil township 
or not. All the inhabitants belonging to the church met in 
the parish assembly, elected parishioners as churchwardens, 
and transacted parochial business through the churchwardens 
and the parson. These were bound duly to collect contribu- 
tions for defraying the cost of divine service and for the 
maintenance of the structure of the church — contributions 
voluntary in their origin, out of which there slowly developed 
the church rate, the oldest form of local taxation in England.^ 
Finding this old organisation ready to hand, our Elizabethan 
legislators built upon it the new organisation which was re- 
quired to perform the new task now devolving upon the State. 
By the famous statute of 1 60 1 ' the parish was made the unit for 
poor law purposes, the duty of caring for the poor was attached 
to the oflBice of churchwarden; special overseers of the poor were 
appointed in addition, and finally, to cover the cost of maintains 
ing the poor, a local tax entitled the poor rate was instituted.^; 
like the church rate (by usage then long estabhshed) the poor 
rate was imposed upon every householder within the parish,and if 
the parish were unable to support the burden,supplementary con- 
tributions might be raised from other parishes in thesame hundred.^ 

1 On the riBe of the parish, of. Maitland and Pollock, History of the English 
Law, i. pp. 612-614. On the Church Rate of Gannan, History of Local Rates, 
pp. 14-16 et al. ; and Gooling v, Velej (1853), Clark's House of Lords Cases, 
voL iv. p. 768 sqq. 

* 43 Eliz. c. 2. 

' This part of the statute, howeyer, is not much more than a re-enactment 
of 89 Eliz. c. 8. 

* See 43 EUz. c. 2, sec. 3. *' If the said Justices of Peace do perceive that the 
inhabitants of any parish are not able to levy among themselves sufficient sums 
of money for the purposes aforesaid, that then the said two Justices shaU and 
may tax, rate, and assess as aforesaid any other of other parishes, or out of any 
parish within the hundred where the said parish is, to pay such sum and sums 
of money to the churchwardens and overseers of the said poor parish for the said 
purposes as the said Justices shaU think fit " (cf. the Equalisation of Bates London 
Act for the principle ; and Bums's Justice of the Peace (10th ed.), vol. iii. pp. 425, 
426). Compulsory Church Bates were abolished in 1868 (31 and 32 Vict c. 109). 
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The cate, or assessment, was to be made according to the 
measoxe of each man's ability. But the difficulty was to 
obtain a definite standard of measurement. The 
^ statute provided in terms for the ''taxation of 
eveiy inhabitant " in the paiish, as well as of the parson, 
yicar, and of every occupier of lands, houses, tithes impropriate, 
or propiiations of tithes, coal mines, or saleable underwoods. 
Shortly after the passing of the statute, the Judges of Assize 
declared that the assessments ** ought to be made according to 
the visible estate of the inhabitants both real and personaL'' 
Thus the standard of ability, or rather of ntteability, was 
decided (in acccHdance with the obvious intention of the 
statute) to be visible estcUe. To avoid the mischief of a local 
inquisition into incomes was no doubt the aim of the legis- 
lature; and in accordance with this principle stock in trade 
was eventually exempted from valuation for rating purposes,^ 
so that " visible property " for rating purposes practically came 
to mean real property. 

Thus was laid the foundation stone upon which is built 
the whole structure of local taxation in England. Local 
expenditure is still defrayed by rates, rates are based upon 
the poor rate, and the poor rate is still governed by the 
principle laid down in this imrepealed statute of Eli^beth. 
It is not too much to say that there are few legislative 
achievements which can compare for simple grandeur and con- 
\8tnictive foresight with the Poor Belief Act of 1601. 
^ Every advance of civilisation is expressed in terms of 
common action, and as the work of the community increases 
the sphere of administration widens. And we need not be 
astonished if in England, the home of natural progress both 
in law and politics, all local business of a public character 
that involved expenditure — and much has arisen during the 
last three centuries — should have been tacked on to the 
organisation which was created for fulfilling the first social 
duty of a modem state, the relief of pauperism. We need 
not wonder that the financial machinery set up to dispose of 
the first burden was utilised to dispose of the remainder. The 
marvel ia that a measure could have proved so adaptable. 
The new poor law authority of the parish had to be re- 

^ By a temporary Act which has been annually renewed since 1841. 
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oanciled, however, first of all with the old goyemment of the 
ooantie& In a word, the overseers had to be fitted in with 
the Jufiticee of the Peaoa This was done by subordinating 
the new anthorities to the old. Not only were the overseers 
nominated by the Justices, but the whole of their adminis- 
tiative work was placed under magisterial supervision. Every 
rate and every act of poor relief and settlement^ was made 
or sanctioned by order of Justices. Before the end of Queen 
Elizabeth's reign the sphere of this parochial government had 
been extended to the making and mending of roads and to 
the maintenance of bridges. Poor relief and police were the 
substantive needs of a locality ; and the conjunction of over- 
seers with Justices of the Peace was the organisation devised 
by the l^islatuie to meet these needs. As &esh needs arose 
finesh attributes or functions were attached ; but the authorities 
remained intact for more than two centuries, and were even 
then capable of being reformed and developed for further 
work.* 

In connection with this new system established by the 
Tudors stands the deliberate completion of the process of 
defeudalising local government — ^a process begun „ ^ ,. 
by Edward IIL and strenuously contmued under 
his successors. A great accumulation of magisterial and 
administrative business was passed over to the Justices by a 
deliberate restriction of the more or less feudal powers of the 
Court Leets. The participation of the freeholders in these 
courts and the expression they provided for the idea of local 
autonomy was too plainly opposed to Tudor policy, the creation 
of a unified and organised administration subservient to the 
will of the King. A great feudal lord of the Crown found 
small satisfaction for the loss of his local Courts of Juris- 
diction in the seat that was offered him on the County 
Bench! 

^ The straggles between parishes (and later between Unions) in regard 
to the settlement of paupers form an important part of the jurisdiction of 
Petty and Quarter Sessions. 

s The history of the Poor Rate and of the older local taxes may be found 
in Mr. Cannan's Hiitory of Local RaU$ in England. Particularly noticeable 
in this brilliant and learned study is the proof that the Statute of 1601 is 
only the final codification of a two centuries' development of laws and customs. 
See also Boyal Commission on Local Taxation, First Report, 1899. 



<^4 



Digitized by VjOOQ IC 



26 ENGLISH LOCAL GOVERNMENT part i 

A last and inseparable part of this new policy of the 
Tudors is the fateful change that was made in the constitu- 

MunicipM tion of towns, both as municipalities and as 

<^*^*^^'«^ constituencies for Parliamentary electiona The 
municipal history of English towns is painfol to read. 
Towards the middle of the fifteenth century the idea of a free 
town had been developed out of the Court Leet or freemen's 
assembly by numerous privileges and royal grants ; and a real 
stride forward was taken when the towns by a money pay- 
ment to the King began to purchase the right to elect one of 
their own burgesses as mayor in place of the King's bailiff, 
who had hitherto exercised a certain central control During 
the two centuries which followed the institution of regular 
Parliaments this municipal right was exercised by the whole 
body of burgesses. In the reign of Henry VL the Crown 
began to grant charters of incorporation, in order to improve 
the legal position of a town by making it a legal person 
with power to hold property and to sue and to be sued 
in its own name. A charter was conferred by grant; and 
the usual course was to convert the Leet Jury, a managing 
committee appointed by all the burghers to look after their 
common rights and property, into a body corporate. In 1466 
the Court of Common Pleas held that the grant of a charter 
of incorporation must be implied to every town then in 
existence, whether such a charter were actuially possessed or 
not.^ 

Tudor statecraft saw how to develop this doctrine by 

degrees in a manner utterly destructive of local democracy. 

^ , ^ ,, In the sixteenth century many new charters 

Select bodies. ^juj- i. i.4. 

were granted handing over town government to 
a narrow select body, which was supposed to personify the 
burgesses, and was also enabled to perpetuate itself by co-opting 
new members. Thus the general body of burgesses was ex- 
cluded from all participation in municipal government. Then 
the courts, at that time subservient instruments of the Crown, 
evolved a legal theory that not only must all other towns be 

' Gf. Somen Vine, The English Municipal Code^ p. 7. The principle of this 
decision was afterwards extended, and the charters of our early kings, which 
merely conferred the right of local self-government upon boroughs, were then 
construed as charters of incorporation. 
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r^arded as corporations hj prescription, but that in these 
also the municipal goyemment and property was vested in 
the select body. Lastly, in a famous Elizabethan judgment, 
it was formally held and declared that all select bodies were 
competent to pass bye-laws for the government of the town, 
and that changes so introduced were binding upon the 
burgessea In this way it came to pass that in almost every 
case the ordinary burgesses of a town were excluded from 
sharing in its government. A town had become a select 
body, and a select body was a close corporation. The members 
of this close corporation, the active burgesses, soon came to be 
distinguished from the passive and disfranchised populace by the 
title of Freemea Thus municipal government was, generally 
speaking, handed over to a small group free from the control 
of the general body of inhabitants, and a door was opened 
wide for waste of municipal property, misuse of municipal 
office, and corruption of all parts of municipal government.^ 
In some towns all the members of the omnipotent select 
body became ex-officio Justices of the Peace, adding that 
dignity to the municipal offices they already held, and so 
uniting in their own persons every species of public authority. 
This process of development (or degeneration), so paradoxical 
to the student of Common Law, only becomes intelligible if 
one keeps in mind the policy of which it was the outcome, — 
that policy so earnestly pursued by the Tudors of degrading 
Parliament into a mere instrument for recording and register- 
ing the Boyal WilL In the reign of Elizabeth, Parliament 
b^an slowly to recover its strength, and to reduce the ex- 
cessive power and influence of the Crown ; and this it was 
which induced the Crown to multiply charters, and to in- 
corporate select bodies small enough to be susceptible to 
menaces or bribes, and likely therefore to elect as their 
representatives in Parliament the nominees of the Crown. 
The same consideration influenced subservient judges and led 
to the invention of the legal doctrines about incorporation, by 
which the mischief was still further extended. Economic 
The exertions of the Crown were also facilitated co^ditioM. 
by economic conditions. In the second half of the sixteenth 
century the industries of many English towns declined. 
This explains much; for decaying bodies may easily allow 
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political aod mnnicipal rights to slip out of their gra^p ; and 
speakiiig generally, English towns even before this time had 
lagged far behind those of Germany, the Low Countries, or 
Fiance, both in oonunercial and social development. Until 
the end of the eighteenth century England remained an almost 
exclusively agricultural state. For hundreds of years raw 
wool was her chief article of export, and the home woollen 
manufacture attained no importance until the sixteenth 
century. With the exception of London and a few old seaports 
the English towns were almost entirely agricultural, at most 
small market towns serving the surrounding district Not only 
were they under the social and political sway of the county 
families, but most of them were policed and administered 
by the County Bench. Without doubt the Tudor sovereigns 
entertained a further idea of placing the larger towns, like the 
counties, under the administration of close Benches of Magis- 
trates appointed by the Crown who could be recruited from 
time to time from the ranks of the wealthier classea^ 

Changes very similar to those we have been describing in 
town government were overtaking, some at least, of the villages 
of rural England. In the thirteenth and four- 
teenth centuries, as has already been observed, a 
parochial otganisation created primarily to meet the temporal 
needs of the Church had gradually become more and more con- 
cerned with the business of civil administration. Not that the 
parish was even in its origin a purely ecclesiastical district. 
As a rule, at least in the southern and more densely popu- 

^ For the earlier history of English town constitutions, see Oneist's Self- 
GavemmefU, p. 580 ; Stnbbs, iii. 577-615 ; MaitUnd, Township and Borough 
(Oambridge, 1898) ; Pollock and Maitland, History of English Law, pp. 637-688 ; 
Somers Vine, Th4 English Municipal Institutions, their Growth and DewUipmenlf 
pp. 8-12. The first Charter of Incorporation seems to have been that granted 
to Kingston-on-Hull in 1439. On the decline of English towns and industries, 
see Froude, History of England, i. p. 8. It is not of course intended to give 
here an exhaustive list of authorities on the development of the law and con- 
stitutions of municipal boroughs in England. Madox Firma Burgi contains 
the views of tenth century scholars upon the legal history of towns in England ; 
while the famous work of Merewether and Stephens gives the fullest histoiy of 
unreformed corporations. For the development of the idea of incorporation 
reference must now be made to Professor Maitland's masterly introduction to 
his translation of Dr. Gierke's Political Theories in the Middle Ages, Gf. also 
Pike's remarks on the history of the Borough of Wells in his edition of the 
Sixteenth Year-Book of Edward III. (Rolls Series), 1896. 
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lated parts of England, the Church had adopted the old 
Anglo-Saxon township as the district of the parson or 
parish priest So that the ecclesiastical unit was historically 
based upon the civil unit into which it was in its own turn 
to develop. By ancient usage, which had become universal 
in the thirteenth century, the parson or incumbent of the 
parish would lay the cost of maintaining the fabric and 
furniture of the Church upon the owners of land in the 
parish ; and it became the general practice for the parson to 
summon fix)m time to time all those interested in the matter 
to a parish meeting for the purpose of raising and duly 
appoitioiiing the necessary expenses No wonder that such a 
gathering presently extended the sphere of its activities. 

To this parish meeting — summoned by the parish priest 
not less than once a year in the vestry — came all members of 
the Church, men and women, rich and poor alike, 
to give aid and counsel in the common afiairs ^ ^'^' 
of Church and neighbourhood, and, above all, to bring freewill 
offerings to support the service of the Church. Hence there 
was generally thro¥m upon all the inhabitants of a parish in 
the form of Church rate a burden similar to that which fell 
from the first upon its landed proprietors. Taxation carried 
with it representation, and it was the duty of the Vestry — ^for 
the gathering soon took its name from the place where it met 
— not only to lay the Church rate, but also to elect officers to 
look after the Church service. These ofScers were the sexton, 
|the ckrk, and the churchwardens. When the Beformation 
I and the dissolution of the monasteries compelled the State to 
• come to the relief of the poor, the parochial oi^anisation was 
■ adapted, as we have seen, to Poor Law purposes; and the 
adaptation involved certain changes of great consequence. 
Undeniably the Vestry represented a very democratic type of 
local government. It was a council to look after parochial 
affiurs, in whose discussions and resolutions every member 
took an equal part, under the chairmanship of the parson. 
Even the lord of the manor himself and his underlings were 
here on a par with the poorer members of the Christian 
community. The election and control of churchwardens and 
other officers was the chief business of the parish meeting 
or Vestry ; but in the larger parishes public business was so 
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considerable and varied that it was soon felt necessary to 
fonn special committees for special purposes of administration, 
the most usual being Committees of Assessment, of Watch 
and Ward, and of Assistance. These committees were in 
themselves an infringement, small indeed but still perceptible, 
of the broad democratic principle of the Vestry, and seemed 
to threaten it with the same fate which had befallen the 
Common Councils of the boroughs. But they were only a 
half-way house, as it were, in the transition from the simple 
and complete democracy of a fully attended parish meeting 
to the complete and developed system of representative local 
government. Nor was the lot reserved for the village vestries 
altogether the same as that of the town councils, although in 
many places, with the aid of High Church bishops, who were 
averse to popular influences being brought to bear upon the 
afi&irs of the Church, the Select Vestry (a 

Select Vestries. ,. . -. , • x 

standing committee recruited by co-option) was 
substituted for the old democratic Common Law Vestry. 
VtThere this happened, the control of the inhabitants in Vestry 
assembled practically disappeared. The Bishops and the 
Courts of Law alike recognised these close bodies as most 
worthy and representative authorities for parishes. In the 
eighteenth century Select Vestries were set up by express 
Acts of Parliament, public and private, where new churches 
were to be built. And so after the beginning of the 
eighteenth century parishes were distinguished into two 
classes, those with Open Vestries — ^mostly the smaller parishes 
— which retained the ancient democratic type of constitution, 
and those with Select Vestries, which present a true parallel 
to the close corporations of the Tudors and Stuarts. Still 
it must never be forgotten that the principle of local autonomy 
and the idea of representative government never suffered in 
the country that general decay which overtook them in the 
towns, — a difTerence mainly due to the smaller interest taken 
by the central government in the former. Whereas, at the 
beginning of the nineteenth century there was scarcely a town 
corporation with a really representative council to be found 
anywhere in England, the parishes governed by Select Vestries 
remained comparatively few, and those few had been intro- 
duced mainly into the large manufacturing towns and the out- 
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growths of London. The majority of the country parishes kept 
their Open Vestries, although even in them, as we shall see later, 
government had fallen into a deplorable condition of decay.^ 

If all these points in the history of the Tudor period be 
collected and comprehensively surveyed, there will appear a 
plain and systematic policy on the part of the 
Crown which aims at setting up a new kind of ^^i^^**'^*® 
local administration throughout the land, and 
one completely at variance with the true and ancient spirit of 
the constitution. The further the sphere of administration 
was withdrawn from legislation, and the more intensely local 
were the agencies for carrying out such laws as those for the 
relief of the poor, so much the more did the centralising bureau- 
cracy of Henry YIII. and Elizabeth seek to strengthen its grip 
upon the inner life of the nation, running thereby into violent 
collision with a certain deep-rooted allegiance of the individual 
citizen to the unwritten law of local autonomy. As the monarchy 
inarched farther along this road, it was setting at naught more 
and more national ideas and national institutions. This 
helps to explain why the Kings of the House of Stuart, who 
pressed the policy of the Tudors to its logical conclusions, stirred 
the country to its depths and drove their people into revolution. 
The creation of an established Church, with the King as its 
head, also played an important part ; for it not only vastly 
increased the power of the Crown, but enabled the Stuarts to 
use the strengthened executive for religious purposes, and so 
sharpened and embittered the long-standing conflict between 
King and constitution that a collision became inevitable But 
the struggle, though accentuated by religious intolerance, was 
in essence a legal one ; ^ and its object was not to make a new 
constitution but to safeguard the old. So much is proved by 
the transient results of the Commonwealth, or at least of the 

* For the history of parochial goyermnent see Gneist, Self-OoverMnenty pp. 
663-683, where ToxUmin Smith, the historian of parish law, is the authority 
mainly followed (ct Toulmin Smith's The Parish). 

^ The point is expressed by Hearn as follows: — *'In all our great con- 
stitational straggles the qnestion has been invariably argued on either side as 
« question of dry law. On such occasions large views of pubUc policy have 
usually been put aside. It has been the uniform policy of our constitution to 
claim and assert our liberties as entailed inheritance, derived by us from our 
forefathers and to be transmitted to our posterity" {The OovemmetU of 
Bngkmd, p. 6). 
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constitutional changes and experiments introduced by Crom- 
well and the Puritan party. 

Incompetent, unconstitutional, and romanising, James II. 
accomplished his own ruin and paved the way for a consti- 
tutional monarchy founded not on hereditary or divine right, 
but on a contract with the people embodied in an Act of 
Parliament. With the advent of William of Orange the 
battle between absolute and constitutional government comes 
to an end, and a new system of politics arises, based upon the 
national idea of law. Monarchy is conceived as an authority 
strictly limited in initiative, and only finding expression in 
^ the legalised and regularised functions of the proper organs of 
\ its executiva From this time forward the idea of a con- 
stitutional monarchy — ^that is to say, a monarchy bound to act 
in accordance with laws and customs of the constitution — ^is 
firmly and irrevocably fixed. And it exerts a decisive in- 
fluence upon the fortunes of that elemental conflict between 
central and. local government from which we set out In 
finding an answer to the great political question, whether the 
will of the Sang or the will of the people's representatives is 
to be law, England also found an answer to another question : 
^ Whether at all, and if so to what extent, by the side of Parlia- 
[ ment and the courts of law a central authority personified in 
'< I the King's Council should exercise an administrative control 
^ over the local organs of government ? Supremacy of Parlia- 
ment was the answer to the first question, which solved the 
problem of the second. The first great Act of the Parliament 
which triumphed over Charles I. was the abolition of the Star 
Chamber and of the creatures to whom it had delegated pro- 
vincial jurisdiction. Thus the jurisdiction of the King in 
Council was quashed, every mode of avoiding the ordinary laws 
by appeal or complaint to the Privy Council was prohibited, 
and an end was put to central administrative control over local 
jurisdictions and local authorities. Nor did the government of 
The oonru of ^"^^ Restoration venture to modify the principle 
iaw and local of the statute (16 CaroL I. c 10). On the 
authontiea. contrary, the principle was developed by sub* 
stituting the exclusive jurisdiction of the High Court of King^s 
Bench for that of the Privy Council in all questions of law 
arising out of the action of administrative bodies; and thus 
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the last gap in the English ordo judieiorvm was filled up 
and the last opening closed bj which administrative law might 
have entered into the constitution* The long established 
maxim that every servant of the King is accountable for his 
actions to an ordinary court of law was now fortified by the 
destruction of the extraordinary " concurrent jurisdiction " of 
the Privy Council, and by the removal, along with the Star 
Chamber, of its supervisory control of local authorities. 

But these changes at the centre had positive as well as 
negative effects upon local government, for they led to an 
(extension of magisterial jurisdiction which has made the 
I office of Justice of the Peace the most peculiar and character- 
listic feature in the institutions of modem England. On the 
one hand, it was impracticable for High Courts to serve as the 
first Court of Appeal from the decisions of local authorities ; 
on the other hand, it was impossible to declare that there 
should be no appeal from the orders and convictions of the 
Justices of the Peace ; the difficulty was got over 
by creating an intervening jurisdiction. From ^^^^^^^ *^* 
the courts of first instance recourse was given to 
the Court of Quarter Sessions, which thus became the first Court 
of Appeal ; and parties who wished to test their rights in a 
higher tribunal could usually remove the decisions of Quarter 
Sessions by writ of certiorari to the Court of King's Bench. 
Moreover, in cases of special difficulty the Petty Sessional 
Justices if they were in doubt, not about the facts but about 
the law, were allowed themselves to send a case in the form of 
" a special case " to the Court of King's Bench without con- 
sidting Quarter Session& But the creation of the new 
appellate tribunal proved a great factor in local government ; 
for not only did it allow or disallow the regular business and 
simple decisions of the Petty Sessional Magistrates: it also 
discharged as court of first instance a number of important 
duties conferred upon it by Parliament. This institution, 
built up by the legislation of Charles II. and his successors, 
has given that complete legal and practical independence of 
central administration which has distinguished English local 
government since the beginning of the eighteenth century.^ 

' For the abolition of the Star Chamber, see Dicey's Ptivy Council, p. 130. 
On the extension of the jurisdiction of the Court of King's Bench, and on the 
VOL.1 D 
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I Parliament having checkmated centralisation seems to have 

had little energy left to deal with the rest of the reactionary 

policy of the Stuarts. Cromwell, it is true, 
^ bS^S^ perceived that the chief cause of the misuse of 

the kingly power lay in the constitution of the 
House of Commons, more especially in the over-representation 
of corporate towns, and he set himself energetically against 
this evil in his constitutional experimental And even the 
servile Parliament of Charles IL protested so vehemently 
against the multiplication of Parliamentary boroughs by the 
issue of new writs, that the practice ceased from that time 
forward. But no protest was made against the corruption 
which was invading the spirit and practice of municipal 
government. Under Charles II. and James II. the pernicious 
municipal policy of the Crown reached a climax. By the 
Test and Corporation Acts, which disqualified Catholics and 
Nonconformists from municipal offices, the sphere of active 
citizenship was still further narrowed, and the " Select Bodies " 
became still more select and corrupt. In 1684 Charles II. 
forced a compliant Tory Parliament to fitame a new con- 
stitution for the city of London, which deprived her of her 
ancient right of naming the sheriff and all other important 
officers. He further got the Parliament first to pass a l^al 
farce, in virtue of which the Judges of Assize confiscated all 
town charters, and then to concoct new constitutions, which 
completely handed over the appointment of future town magis- 
trates to the Crown. Two years later, when James II. wanted 
to summon a Parliament to carry out his Bomanising schemes, 
Charles's illegalities were carried further. Special " Begulators " 
were appointed to form new select bodies in all the Parlia- 
mentary boroughs in order to secure the election of compliant 
membera If contemporary opinion may be trusted, this illegal 
and impolitic step contributed more than anything else to the 

creation of the AppeUate Civil Jorisdiction of Quarter Sessions, see Oneist's 
Ferfibssungsgeschiefue, pp. 664-656 sqq, 

^ For CromweU's Instrument of Government (1653), of. Gold win Smith, The 
United Kingdom, vol. i. pp. 655, 899. GromweU was not only for doing away 
with the House of Lords, but also for extending the Parliamentary franchise to 
aU freeholders and to all whose personal estate was worth more than £200. He 
sought to disfranchise the small *' rotten" boroughs and to strengthen the 
representation of the counties. 
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Bevolution, which soon afterwaidfl occurred. But a century 
and a half was to pass before radical remedies were applied. 
Again and again the identification of the municipal with the 
Parliamentary franchise and of the corporation with the 
borough inclined English governments to the profitable 
practice of corruption.^ 

The victorious Parliament of William and Maiy reversed 
the illegalities of James, but no real reform was undertaken to 
correct the abuses of the representative system. Town fran- 
chises were preserved with all their anomalies and confusion. 
After two centuries of growth Select Bodies received Parlia- 
mentary recognition, and the municipal was confirmed by the 
political oligarchy. The reason is not far to seek. The ruling 
classes having conquered, as they thought, the King had no 
wish to see the basis upon which their own rule rested ex- 
tended, or the balance of constitutional power again altered. 
They had come into a King's inheritance and they in- 
tended to enjoy it. 

And now we are already crossing the threshold of the 
epoch of Parliamentary government proper, in which the 
supremacy of Parliament over the kingly power Conaequences of 
proceeding from the " Glorious Eevolution," and *^« R«Toiution. 
founded on the Bill of Bights (1689), and the Act of 
Settlement (1701), gradually grows, and at last becomes 
completa The question we put to ourselves is already in 
full view, and even the answer is partly in sight. 

The great political changes of the seventeenth century ^>J 
decided some of the issues in the conflict between central / 
government and local autonomy, in that the administrative 

^ Cf. the learned hietory of Municipal OarporcUions, by Stephen and Mere- 
wether, quoted by Somers Vine, pp. 8, 9, and Bishop Burnet's History of his 
own Time, edition of 1883, vol. ii. p. 823 ; vol. iii. pp. 191, 899. Burnet blames 
the Stuarts, but still more the burgesses, for their loss of moral fibre, in that 
they neyer made any stout stand against the King's municipal policy, but 
tamely surrendered their rights : " It is certain, whateyer might be said in law, 
there is no sort of theft or pexjury more criminal than for a body of men, whom 
their neighbours have trusted with their concerns, to steal away their charters 
and affix their seal to such a deed, betraying in that their trust and their oaths. 
In former ages corporations were jealous of their privileges and customs to 
excess aiid superstition, so that it looked like a strange degeneracy, when all 
these were now delivered up, and this on design, to pack a parliament that 
might make way for a popish king ** (voL ii. p. 823). 



Digitized by VjOOQ IC 



36 ENGLISH LOCAL GOVERNMENT pabti 

control of the Privy Council was taken awaj, the decision of 
legal questions confined to Courts of Law, and the control of 
local goyemment handed over to Quarter Sessions as the 
first and in most cases the final Court of Appeal. Bj these 
measures not only were the efforts after centralisation foiled, 
but an enormous impetus was given to decentralising ten- 
dencies already inherent in the constitution. . Seemingly 
trivial changes in existing jurisdictions produced the con- 
ditions necessary for a further extension of local autonomy 
on the lines marked out by new social factors and new 
Parliamentary influences. Then comes the striking fact, 
already noticed as the characteristic of this constitutional 
era, that very few express or statutory changes accompanied 
the peaceful revolution which came over English government 
The eighteenth in the eighteenth century. Not law, but the 
ccntoy. usage of a series of party leaders has made the 
Parliamentary system. Precedents whose importance was 
often unnoticed at the time, conventions silently accepted, 
rules evolved from practice, gradually fixed the functions of 
the great organs of the executive, and created the marvellous 
structure now famed as the '' venerable English constitution.*' 
And it was perfected almost unconsciously by statesmen who 
did not and could not realise the tremendous consequences of 
their work. A similar drama was being acted on the local 
stage. There it is true the progress was sensibly strengthened 
by Acts of Parliament ; but at bottom the peculiar develop- 
ments of local as well as of Parliamentary government in 
the eighteenth century were due not to legislation, but to 
interpretation, to the stamp set upon existing institutions by 
the governing classes. The two revolutions had set free Parlia- 
ment and local authorities alike from kingly compulsion; 
and new social and political forces were let loose to develop 
unhindered. The change that came over them was in the 
spirit and substance, not in the form. 

When this process and the changes of local organisation 
it involved are passed before our eyes, three distinct and decisive 
movements can be discerned — 

1. The formation of a ministry responsible to Parliament, 
as the only authority which may use prerogatives still in a 
formal sense appertaining to the King, and as the only 
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authority which may direct and guide central adminis- 
tration. 

2. An increase in the volume of private Bill legislation — 

in other words, an increase in the administrative activity of \J 
Parliament 

3. The unlimited ascendency established by the landlord 
class in Parliament, and in public offices, and the efiects of 
that ascendency upon the organisation and functions of local 
government. 

Now, with regard to the first subject, the Cabinet^ 
system is the greatest and most fruitful achievement of 
Parliamentary supremacy. Its rise is con- Growth of the 
temporaneous with the final disappearance of the Cabinet. 
Privy Council as a real organ of Government. A few steps 
in the process must be mentioned. 

With the abolition of the Star Chamber, the Privy 
Council lost one of its chief functions — the supervision of 
local government (by Privy Councillors). And although it 
retained the conduct of the remaining business of Government, 
it was only acting henceforth as the administrative agent of 
both King and Parliament. 

The end of the Civil War was followed by a great out- 
burst of activity on the part of the English government, 
not only in foreign politics, but also in trade, navigation, and 
colonial afibirs ; ' and the volume of business soon proved too 
great for a body so unwieldy as the Privy Council The 
difficulty had been felt even earlier, for Charles I. had formed 
a standing committee of Privy Councillors to advise on State 
affidrs, aU the most important business being reserved for this 
select body. This arrangement, which contrasts with the 
departmental method of dividing business according to subject- 

^ For the history of the Cabinet, of. Heam, op. eit, pp. 197-229 ; Dicey, 
Privy Council, p. 136 iqq. Cabinet is the smaller ; ministry the larger woid. 
A Cabinet Minister is one of the group of important ministers who attend 
the Cabinet Council. The Cabinet yaries in size, but its tendency has been of 
late to increase, until, in the GoTernment founded by Lord Salisbury in 
November 1900, it has reached the unprecedented number of twenty. We may 
safely say that the larger a Cabinet Council the smaller its importance and 
the more formal its proceedings. 

' The Board of Trade and Plantations (Colonies) was created in the year 
1695. But a Council for Trade and another Council for Foreign Plantations 
had been brought into existence in 1660. 
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matter, continued after the Bestoiation, partly as a conservative 
adaptation of old usage, but mainly because it was a practical 
necessity. Proposals for reform like those of Clarendon, which 
aimed at the creation of separate standing committees with 
bureaus, sufiered shipwreck no less completely than did 
Temple's attempt to make the Privy Council as a whole 
participate in administration. The real work was always in 
the hands of a few, like the five who made up the Cabal ^ 
in Charles IL's reign. But until the Bevolution the 
King had a free choice among the various groups of peers 
and commoners. Then came a startling change. Not only was 
it more and more necessary that Parliament should trust the 
confidants of the King, but the Cabinet hitherto chosen at 
large was henceforth after a little period of uncertainty chosen 
only from the party predominant in Parliament, and after 
another short period of uncertainty the choice was narrowed 
to the party which could command a majority in the House of 
Commons. The frequent absence of William III., George I., 
and Geoige II. from the country, and the small interest taken 
by the last-named two in its affairs, helped to establish another 
usage — the exclusion of the King from Cabinet Councila A 
third principle, that the Cabinet is a political unit, so that its 
members stand or £Gtll together, was of slower growth. Many 
decades after the other two had came into force, a dissenting 
member of the Cabinet reposing in the King's confidence would 
refuse to resign, and even oppose his own colleagues on the 
question at issue. But before the end of the sharp party 
struggles of George III.'s reign, the solidarity of the Cabinet, 
and, in a secondary degree, of the ministiy had come 
to be recognised ; and it followed as a practical consequence 
that the victory of the Ojiposition in the House of Commons 
upon any critical issue involved either a change of ministry 
or a dissolution. It was no longer even possible for a 
favourite of the Crown to form and carry on a ministry 
unsupported by a majority in the House of Commons; 
Parliamentary government is Party government. 

^ A nioknAme made up of initial letterB — Clifford, Arlington, Buckingham, 
Ashley, and Lauderdale — which, "during some years," says Macaulay, "was 
popularly used as synonymous with Cabinet " (History, chap, ii.) ; "Cabinet," 
howeyer, a word borrowed from'the Italian, prevailed. 
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Without enlarging upon the English Cabinet, we have ^ 
said enough to show that such a change in the governing 
organ must have been felt throughout the sphere Parliament aa 
of government. The work of the central adminiatrator. 
administration of the King in council had passed completely 
into the hands of a body which, though undefined bj law, 
was practically a committee of the House of Commons, or 
rather of the majority in the House of Commons for the 
time being.^ Consequently, not Parliament only, but the \ 
governing party in Parliament got supremacy over the Crown 
along with the undiminished control and sole conduct of the 
whole administration, so far as it rested with the central / 
government. It is true that such control was largely 
exercised under the form of statutes. But that fact does i j 
not destroy the purely administrative character that attaches 1 1 
to so much of the private and to some of the public Bill I ' 
legislation.' 

For whether the Cabinet is exercising the prerogative of 
the King by issuing an Order in Council, or is carrying on 
central administration by authority given through Acts of 
Parliament, Parliament always has the same right to criticise, 1 >j^ 
amend, or reject. Parliament revises the work of its > * 
committee, the Cabinet; and if Parliament is dissatisfied \ 

1 Gf. Mr. John Morley's letter to the Sptdalor, 10th November 1900 : " Of 
course, the degree of control actnally exercised by the Honse of Commons in a 
given Parliament depends on the size of the majority, the boldness or the 
weight of a leading minister, and many other snbtler things, and the tendency 
for some time past has unqnestionably been towards lessening the direct 
authority of the House, and augmenting the power of the Cabinet ; and an 
extremely interesting, important, and perhaps perilous tendency it is. Still, 
the vital fact remains that executive power now belongs to a Cabinet, and 
that Cabinet is nothing but a joint committee from the two Houses of 
Parliament, maintained in power at the wiU and pleasure of one of them. I 
do not forget a minister's power of dissolving ; it is one of the things that 
give to our system its incomparable flexibility. But even this power, exerted 
as it was, for instance, by Lord Palmerston in the remarkable case of 1857, 
does not shake what is, after all, the obvious general truth as to our normal 
Parliamentary position, that a single House, sensitive as it may be to fluctuat- 
ing impressions from outside, is yet in relation to control of the Executive the 
paramount organ of British government." 

' The reason why the party system has not been carried into the Civil 
Service and local administration is partly, as Qneist says, that internal 
institutions are so firmly founded on law, but partly also that the two historical 
parties have been so little divided upon questions of internal administration. 
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with the conduct of affairs it can remove its Committee by 
refusing supplies or bj passing a vote of no confidence. 

Thus the central authority^ one of the great factors of 
government, was brought under the dominion of Parliament. 
There has never been anything more erroneous or more 
misleading than the theory invented by Montesquieu and 
adorned by the legal learning of Blackstone, that the English 
constitution was essentially a mixed constitution and founded, 
like the ideal Bome of Polybius, upon a balance of powers. 
At the time when Blackstone wrote, a close observer might 
have seen that to the long-established command of legislation 
Parliament had already added the command of the Executive. 
For the decisive element in government is not the work itself, 
but the will that drives and controls. And after the 
development of constitutional Cabinet government this will 
lie in Parliament alone. Even over justice the supremacy 
of Parliament had been asserted by the Act of 1701, so £b^ 
at least that Judges of the High Court could be removed only 
by an address of both Houses. And the appointment and 
dismissal of the Justices of the Peace were theoretically 
controlled by Parliament, since the Lord Chancellor has 
always been a member of the Cabinet. Moreover, not only was 
the whole central government directly or indirectly under 
the control of Parliament, but private Bill legislation was 
proving in its hands a most effective instrument of local 
administration. 

The foundations of England's industrial and commercial 
supremacy were laid in the eighteenth century. Manufactures 
made great headway, especially in districts where 
water power abounded. New towns sprang up, 
some of the old boroughs increased enormously 
in population, and great, if deplorable, changes in the 
conditions of the agricultural classes were brought about by 
the Enclosure Acts.^ The increase of foreign commerce and 
shipping made it necessary to extend and improve the 
harbours ; and the same causes, combined with an enlargement 

^ For the history of Enolosores and their relation to local govenunent and 
mral life in England, of. Ochenkowski, England* wirUehafiliehe Bnttoieklung 
im Jusgange des MiUeiaUers, 1879, pp. 1-48 ; Haabach, Die Englisehen Landar- 
beit&r in den letzen hundert Jahren, 1894 ; Clifford, Hittory of Private Bill 
LegiiUUion, rol. i. pp. 13-28 ; Shaw Lefevre, English Comnunu a/nd Forett$, 
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of the home trade, led to the development of internal com- 
munication by canals and road& All these needs and services 
required regulation and sanction. Greneral needs were pro- 
vided for by general statutes, but of far more importance for 
our subject are the Bills promoted in greater numbers from 
year to year by individuals, associations, companies, and local 
authorities for such purposes as those mentioned abova Who 
should test the propriety of these applications,^ and to whom 
should the power of rejection or ratification belong? At 
a time when Parliament was gathering in its hands all the 
reins of government the answer could not be in doubt ; it was 
not likely to surrender a power which it already possessed. 
In fact, it refused even to employ the Cabinet, preferring to /^ 
deal with the subject directly and to keep the whole course | 
of private Bill legislation in its own hand& Nor is it strange . 
that Parliament should have jealously retained what was after j 
all the correlative of the right of petition enjoyed by every -^ 

(individual citizen and every corporation. The consequences 
to English local government may be seen in thousands of 
^ local Acts, which form indeed the main part of private Bill 
legislation in the eighteenth century. And these were, it \ 
must be repeated, really Acts of administration proceeding 
from the highest administrative authority in the State. 
Parliament was (and still is) doing by legislation, and with 
all the guarantees of legal form, what would on the Continent 
at the present day fall to the provincial or central govern- 
ment, directed by the monarch or his immediate servants, 
I without any control by the estates of the realm ; and the 
\ decisions arrived at in the course of such royal administration 
1 would be almost entirely excluded from the jurisdiction or 
\ possible interference of the ordinary courts of law. But in 
England there is not only the guarantee afforded by the 
various formalities needful to the passing of a statute. For the j^ 
purposes of private Bill legislation. Parliament has assumed ' 
a judicial as well as a legislative function. If a Bill for 
the satisfaction of local or individual needs touches or threatens 
to injure the rights and interests of others, those others may 

^ The promotioii of a private Bill is an application to Parliament for a grant 
of powers to the promoters to do what they could not otherwise legally do. 
More will be said about this institution in Part VII. of Book II. 
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appear as parties interested and oppose by counter-petitions 
and arguments the Bill promoted and supported by the 
petitioners. The Bills are considered by select committees 
of both Houses of Parliament. There are fixed rules and a 
regular procedure. Witnesses are heard. Parties appear by 
counsel, who are usually members of a special branch of the 
y profession called the Parliamentary Bar. Old decisions of 
[ Parliamentary Committees are quoted as " precedents " much 

^\ in the same way that "cases" are cited in an ordinary court 

\ Wlaw. 



1 



\ 



Such, then, in outline was the mighty revolution in the 
inner organisation of public life, whereby Parliament became 
practically the sole High Court and Supreme Council of local 
government at the very time when inner administration in 
the continental sense — that is to say, as a branch of State 
activity — was beginning. Government in the Middle Ages 
was mere police — a system of penal prohibition& But some- 
thing more positive was needed by society from the State, 
and gradually both the central and local authorities began to 
contribute to social and industrial problems, until at last, in 
the eighteenth century, a benevolent State overloaded the 
individual with a cargo of precepts and regulations too onerous 
and numerous to be useful or even tolerable. If the trial was 
in some ways more severe in England, she went through it 
earlier than most of the continental States, and her excess of 
government was due to the increasing activity not of the 
Crown, and the officials but of Parliament. It was due, so 
to speak, to grandmotherly legislation, not to grandmotherly 
administration. 

There is nothing wider or deeper in the English consti- 
, tution than the principle that every exercise of power must 
^ I be in accordance with law. This " rule of the supremacy of 
^ law," as Professor Dicey calls it, receives full expression when 
Government, in the modem sense of the word, with aU its 
positive activities is simply part and parcel of the ordinary 
law of the land. So far as local government is concerned, 
this complete subjection of administration to law was secured 
first by the combination of both functions in the persons of 
the Justices ; secondly, by the institution of private Bill legis- 
lation ; and thirdly, by the institution of the Cabinet, which 
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placed the whole of officialdom under a committee responsible 
to Parliament.^ 

^ On the rifle of the system of private Bill legislation and the means by 
which Pariiament became the chief administrative authority without departing 
from the legislative form, cf. Clifford, op, eit i. 1-14, 27-29 ; ii 265-290. The 
great theoretic importance of this function of Parliament has hitherto been 
neglected ; even Professor Dicey, for example, in his happy contrast between the 
continental Droit Administratif and the English Rule of the Law seems not to 
bring out the fdll meaning of the latter because he treats his contrast principally 
from the standpoint of the protection afforded by the law to the individual as 
against the official But private Bill legislation is a significant expression of 
the absolute dominion of common and statute law throughout the province of 
administration. But this important subject will be considered in more detail 
later. See Part YII. of Book II. 
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CHAPTER III 

THE COMPLETION OF PARLIAMENTART OOVERNMSKT 

The completion of Parliamentarj government necessarily 
involved changes of political structure, as it necessarily 
deranged the relations between central and local 
^th^tioM"^ government. We have seen that in the course 
between central of the Seventeenth century the Justices of the 
govOTi^int P®^® ^""1 b®®^ legally and practically released 
from administrative subordination to the Privy 
Council The formation of Quarter Sessions into a Court of 
Appeal from parochial and petty sessional Acts and Orders, 
the extension of the jurisdiction of the King's Bench by 
making it a Court of Appeal from administrative authorities, 
and finally, the increasing volume of "county business" 
assigned to Justices of the Peace in Quarter Sessions, all 
express the full maturity of administrative autonomy at least 
in the counties and in those towns which were aUowed to 
hold Quarter Sessions of their own« For legal purposes Petty 
and Quarter Sessions were now firmly fitted into the judicial 
system of the country. But as regards administration in the 
technical sense, the local peculiarities of these Benches or 
Courts were intensified, because they were no longer 
supervised or tampered with by a central department of 
administration. Against this must be set the control exer- 
cised by the High Courts, or rather the check imposed by the 
possibility of appeal, and above all the new, peculiar, and 
unrestricted supervision of the High Court of Parliament, 
by which, during the eighteenth century, the whole field of 
local government was jealously searched. 

When the mode of Parliamentary supervision, and especially 
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private Bill legislation, is carefully considered, it is abundantly 
clear that this so-called "classical self-government" of the 
eighteenth century, with all its boasted autonomy, was strictly 
limited, and in some ways severely contracted, by the legis- 
lative action of Parliament. 

' From a constitutional standpoint, the Justice of the 
Peace administered merely in the sense that he executed laws 
passed by Parliament, including many of a private or local 
character. If any new public service, or enterprise, or local 
tax were needed, not hitherto imposed or permitted by any 
general statute, it was necessary to obtain the permission of 
Parliament in the form of a public or private Act. But 
apart from this, Parliament did little or nothing to restore 
the lost Imperium of central over local administration. 
In carrying out the laws, Justices of the P^ace in county and 
town were quite independent. No watch was kept by any ^ ^ 
State department over their performance of this function. ^ J ^^^^^^^ 
Only when they positively broke the law were their acts *^'*^'* , 
liable to reversal on the appeal of an aggrieved party to a ^ ♦ 

higher tribunal It was impossible to maintain anything like 
a regular control over the work of local government owing to 
the want of a permanent department at the centre. It is true ^\^^^^ 
that Parliament could at any time appoint a commission of 
inquiry into any branch of government, either national or 
local, in pursuance of tEe old Parliamentary privilege of | 
unrestricted inquiry.^ But there was no thought of systematic I 
inspection, and if there had been, Parliament was not capable 
of undertaking it. 

So far we have regarded Parliament as an abstraction or i 
a legal entity in speaking of its relations to central and local I ^ 
government. To realise the true character of these relations 
we must turn from Parliament abstract to Parliament concrete. 

At the beginning of the eighteenth century the House of 
Commons had 509 members sent by English and Welsh con- 
stituencies. To these were added 45 Scottish members after 
the union with Scotland in 1706. Of the 509, 80 sat for 
English counties and 12 for Welsh counties, and the remaining 

^ The first recorded case of the investigation of an Act of administration by i I 
a select committee of the House of Commons seems to be that into the mis- | [ 
carriages of the Irish war in the year 1689 (cf. Heam, op, eU, p. 140). 
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417 represented 218 Parliamentaij boroogha^ It is worthy 
of note that there was not at this time, nor ever has been, a 
"subjective" franchise for the individual as an 
Km^un^ individual. The idea of manhood suffrage is 
the eighteenth quite un-EnglisL Originally, the House of 
cenury. Commons was rather, as its name implies, a 
body constituted by uniting the representatives of ancient local 
communities. An English citizen did not (and in law does 
not even now) as such secure the franchise. He got it, if he 
got it at all, not as being an Englishman, but because he fulfilled 
as such a qualification — owned enough land or paid enough rates 
in a county, or was freeman in a Parliamentary borough. The 
' character of the House was territorial or local But although 
' this was the original conception, a change was slowly brought 
^ about after this fourteenth century, and members came to regard 
I themselves aa representatives not of the locality only but of the 
V nation as a whole. At last, in the reign of Elizabeth, Parliament 
\ took the decisive step by sweeping away the residential qualifica- 
tion for its members, far: xn<>re_8erious was the change that 
came over the^P»li^aentary franchi^^tself, more especially in 
the boroughs. It had alreadyijeeff irestricted by the transference 
of municipal government to the select bodies. Now the select 
body had power to confer the rights of a freeman upon non- 
residents, and this power was soon used and abused as a means 
of increasing the influence of the great landed proprietors in 
the towns and in the House of Commons itself. Thus the 
landed interest began to recover the ground which it had lost 
in the government of the country through the constantly 
growing disproportion of town to county representation.* 
Towards the close of the seventeenth century, when the 
monarchy ceased to manufacture Parliamentary boroughs, the 
constitution of Parliament hardened in a system which was to 

^ For the oonstitation of Parliament at this time, cf. Gneist, F^aasungs- 
ffuehiehUt pp. 677, 899 ; Hearn, op. cU. pp. 466-545 ; Gold win Smith, op. cU. p. 
112 sqq. ; Taswell-Langmead, English Constitutional History, pp. 599-623. 

' The number of counties and of county representatives in the House of 
Commons had stood untouched for 500 years when, in the reign of Charles II., 
the creation of new Parliamentary boroughs by royal writ came to an end, and 
with it one of the most dangerous prerogatiyes of the Crown. Newark, which 
became a Parliamentary borough in the year 1677, was the last of these royal 
boroughs. 
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last for a century and a half. Even then it was an antiquated 
system, a strange patchwork of privileges and anomalies, which 
became more outrageous the longer it resisted attempts at 
reform. Towns considerable in the thirteenth or fourteenth 
centuij still received the King's writ, though thej had disap- 
peared, or sunk into villages. Such places became known as 
pocket or nomination boroughs, because thej weie owned, and 
their members nominated, hj the Crown or some great landlord. 
Large towns, too, sprang up, but remained without members ; 
and the House of Commons ceased to represent in any but the 
most shadowy fashion the different interests of the country ^ 
and the different classes of the community. As the creation 
of boroughs by Boyal Charter strengthened (as it was intended 
to strengthen) the King's party in Parliament, so did the con- 
versions of town corporations in the sixteenth and seventeenth 
centuries. In most of these corporations only the governing 
body (the Common Council) and the freemen possessed the 
Parliamentary firanchise, the rest of the population was ex- 
cluded.* Thus the policy of the Crown, more particularly in 
the seventeenth century, corrupted the whole system of Parlia- 
mentary fianchises, and produced a state of things which went 
from bad to worse by merely being left alone, until Parliament 
could not any longer claim to be a body truly representative 
of the whole nation. 

The deposition of the Stuarts, the destruction of the King's 
prerogative, and the triumph of the Whigs only gave stability 
to the system. The Whig party had not the 
fisdntest thought of introducing any real measure ^\£^^^* 
of reform to reduce the evils of the franchise. 
On the contrary, the aristocratic leaders of the Bevolution were 
as careful as their Tory opponents to leave the mechanism of 
Parliament unreformed. They knew well that Parliament as 
it stood was a serviceable instrument of government. The 

1 At the Revolution Manchester was ab'eady '* one of the most populous and 
prosperous " towns in England (Macaulay). It had about 6000 people and no 
member, though CromweU required it to send a representative to his Parliament. 
In 1801 it was still unrepresented, though it had a population of 90,000. The 
case of Leeds provides an equally good illustration. 

' The policy culminated, as we have seen, in the measures of Charles II. and 
James II., which precipitated the Revolution. It was commonly called ** pack- 
ing Parliament" (cf. Gardiner, History of England, ii. p. 645). 
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machinist only needed to be changed : the machine might be 
left unchanged. Parliament had hitherto been used bj the 
Crown ; it was now to be used bj the governing classea And 
it was soon proved that the nobility and gentry knew quite as 
well as the King had done how to turn and guide the machinery 
of Parliament. The hundred or so of pocket, or practically 
pocket, boroughs now became for the most part strongholds of 
the governing classes rather than of the Crown. The governing 
classes were composed of the families of birth and wealth, and 
were about equally divided into the two political parties (Whig 
and Tory) which long monopolised the struggle at the polls. 
Votes could always be purchased, and there were a certain 
number of "rotten boroughs," which were also purchasable 
commodities. Altogether, the Stuarts had left to the Parlia- 
ment which overthrew them an evil legacy in the fiunchise, 
and one that was destined to prove dangerous to Parliament 
itself. For many years the Monarchy was passiva But when 
Gteorge III. came to the throne, self-willed, ambitious, and quick 
to follow up an advantage, he soon showed what a two-«dged 
sword the competing parties had retained in a corrupt system 

of representation. The King, still distributer of 
thrtqSttwdJy ^^®™» titles, and pensions, still the first social 

power in the State, and supported besides by a 
considerable feeling of loyalty among the masses of the people, 
began to put forth all his power and wealth in the electoral 
and Parliamentary conflicts, and soon formed out of his own 
purse and favours a compact party of the King's Mends in the 
House of Commons.^ The story of this last battle between 
King and Parliament, waged almost wholly imder cover of 
Parliamentary forms, is one of the most interesting chapters in 
EngUsh constitutional history. But beyond solidifying and 
strengthening the theory and practice of ParUamentaiy govern- 
ment, these critical struggles which ended in the defeat of the 
Eling had no permanent effect upon the law and custom of the 
constitution. 

The Parliamentary system of the eighteenth century was 
vitiated therefore by the gross over-representation of towns, by 

^ The name was too simple not to be injurious. It reminds us, however, of 
the title which the Peelites liked to assume after the death of their leader : 
** The friends of the late Sir Robert Peel." 
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the want of justice and method which had attended the creation 
of Parliamentary boroughs — for they corresponded neither to 
the ancient or communal principle nor to the modem principle 
of representation according to population/ — and finally by 
that d^neration of Parliamentary franchise within the towns 
themselYes which went with the decay of their municipal 
government. Indeed, aU these symptoms of disease in the 
body politic implied or entailed a general lowering of the 
ancient status and practice of local government in England. 

Nor can the processes of degeneration be fully apprehended 
until the economic forces which mcmipulated, utilised, and 
enjoyed them are set out in plain black and white. Of what 
class then were the men who twisted and turned the Parlia- 
ment, the Privy Council, and the Municipality ? They will be 
found, in tact, to be no other than the landed nobility and its 
social allies the squires, who arranged the Bevolution of 1688, 
and established not only a new dynasty but the supremacy of 
their own class through the instrumentality of Parliament. 
The Eevolution substituted for an absolutist monarchy by divine 
right, based in theory on the political theology of Filmer,' a 
limited monarchy founded by Locke upon reason, but actualised 
in the uncompromising supremacy of aristocratic rule. This 
result is apparent not only to the historian who can look back 
upon the past ; it was also seen by shrewd contemporaries, and 
perhaps most clearly by the crafty statesman whom it most 
concerned, William III., who objected, as he said, to play the 
Doge in a Venetian Constitution.* 

Our own outlook is confined to the effect of this class- 

^ Summed up in the two catchwords : *' One vote one yalue/' and " One man 
one yote." 

' Filmer's doctrine of divine right lasted as the political badge of High 
Tories and High Ohurohmen into Hanoverian times. Gf. Swift's paper in Tk4 
ExamineTf No. 43, Slst May 1711 : " Whoever asserted the Queen's hereditary 
right, that the persons of princes were sacred, their lawful authority not to be 
resisted on any pretence ; nor even their usurpation without the most extreme 
necessity ; that breaches in the succession were highly dangerous ; that schism 
was a great evil both in itself and in its consequences ; that the ruin of the 
Church would probably be attended by that of the State ; that no power should 
be trusted with those who are not of the established religion,— such a man was 
usually called a Tory." 

' The system reached its climax under the long " squirearchy " of Sir Robert 
Walpole. Cf. for Walpole and the politics of his day, Life of Walpole, by 
J. Morley ; Goldwin Smith, ii. pp. 170-180 ; Lecky, L pp. 841-411, 486-609. 
VOL. I S 
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rule upon the organisation of Government The supremacy 
established by the Bevolution was not, be it remembered, a 
sudden development. It was but the gathering of a fruit 
which had slowly ripened since the Beformation* The over- 
powering weight of the landed interest was a social and 
economic as well as a political growth. The confiscation of 
monasteries and their estates, the growth of Latifimdia, the 
reduction in the number of small freeholders, and the increas- 
ing dependence of peasants upon landlords brought about by 
the Enclosure Acts and Acts of Settlement, all contributed to 
the same result. The commercial and manufacturing interests 
which had come to the front with the rise of the Navy were 
too weak at the time of the Bevolution to make a stand 
against the landed aristocracy; they were oidy formidable 
enough to provide the predominant class with a motive for 

self-protective legislation. And no sooner was 
^^J^J^ the new dynasty established than legislation 

was introduced to fortify the political power of 
landlordism in the counties. After several smaller measures, 
the majority (country gentlemen, Whig and Tory) in the 
House of Commons tried in the year 1695 to exclude from 
the House every person who had not a certain estate of land 
worth £600 a year for a knight of the shire, and £200 
a year for a burgess. The Bill was carried by a majority of 
23 in spite of the protests of the commercial towns, and the 
Lords agreed without an amendment William, however, 
who had been loyally supported and assisted by the merchant 
classes, refused his assent. In the next year a very similar 
Bill was introduced, though with an amendment permitting a 
merchant possessed of £5000 to represent the town in which 
he resided But the Lords, after a year's consideration, had seen 
that such a law would be advantageous to the small squires at 
the expense not only of the trader, the lawyer, and the scholar, 
but also of the grandee, who wanted to put his younger sons 
and brothers into Parliament. They therefore threw out the 
\BilL But the resentment in the Commons was great ; in 1710 
ithe squires triumphed, and the Bill passed into law.^ 

' 9 Anne c. 5 ; cf. for the Bills of 1695 and 1696 Macanlay's History of 
BngUmd, chaps, zzi. and zxii. The property qualification for Members of 
Parliament was abolished by 21 and 22 Vict. c. 26. 
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A siinilar policy in the reign of George II* raised the 
qualification for the office of Justice of the Peace. A countj 
Justice, it was enacted, must have an income from freehold, 
" or an estate for some long term of years/' of not less than 
£100 a year, an exception being made in favour of peers and 
their eldest sons or heirs of the nobility, of whom no quali- 
fication was required.^ At the same time, the income 
necessary for a juryman was increased from forty shillings to 
ten pounda^ Lastly, the Uniformity and Test Acts,' the 
offspring of the religious intolerance of the Restoration, still 
debarred a good part of the middle and lower middle classes 
in town and country from taking their share in public life. 
The plutocratic tendency of this legislation is unmistakable. 
Since the Restoration, the office of Justice of the Peace had 
become strongly aristocratic in character ; but as the develop- 
ment of industry created new wealth, the new gentlemen of 
commerce strove to enter public life through the magistracy 
or the House of Common& The old order resented the 
influx of the new, and hence the additional obstacles which 
Parliament interposed between commerce and politic&^ But 
not enough was done to create an aristocratic r^me in the 
style of continental states. The obstacles raised were not 
insuperable. There was no aristocratic caste — nothing to 
prevent the governing classes being recruited from below. 
But a crafty policy provided that the aspirant to a public 
career should identify himself and his interests with the 
squires and the clergy by the acquisition of landed estate and 
by an outward conformity to the tenets of the established 
Church. And the landed interest was fortified in its 
monopoly of government by its monopoly of education. The 
ancient public schools, the ancient universities, and all the old 
national foundations were strictly confined to the established 
sect, and frequently to the sons of gentlemen in the technical 
sense of that word. Thus Harrow and Eton, Oxford and 
Cambridge, by providing intellectual training for the govern- 

^ 18 Geo. II. 0. 20. 

' It must be remembered, however, that prices had been rising and the 
pnichasing power of silver diminishing for two centaries. 

' 14 Car. II. c 4, and 26 Car. II. c 2. 

* On the oligarchical tendency of the time and of its legislation, cf. Qneist, 
Engluche Fer/<usungsgesehiehU, pp. 661-899 ; and Gk>ldwin Smith, ii. p. 110 tqg. 
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ing classes and hj withholding it from the rest, served to 
strengthen and perpetuate an oligarchy. 

To these elements of strength must be added what has 
long been a peculiarity of English public lifa While very 
"" high salaries attached to officers appointed by the 

h^^^l^ic^ central government,— judges, bishops, generals, 
inspectors, and the like, — and while the King 
and his Ministers had at that time a vast deal of patronage 
to dispose of, — sinecures, benefices, pensions, places at court, — 
it had become unusual for members either of the House of 
Commons or of the local authorities to receive any remunera- 
tion (even out-of-pocket expenses) for their services. It was 
otherwise at first. The statutes of Edward III. and Bichard 
II. expressly prescribed "wages" for the Justices of the 
Peace ; and both towns and counties were obliged to pay 
wages to their representatives in Parliament. 

But " payment of members " was not popular, and many 
towns refused to send del^ates to Parliament, and asked to 
be relieved of the burden. The acceptance of payment by a 
member of Parliament had long been unknown even at the 
time of the Bevolution. It was another case in which an 
English institution had been vitally changed by the mere 
supervention of a custom or a use. It was a propriety, a 
rule of good taste passed by the upper classes in their social 
parliaments, but never submitted to the Legislature, though 
it was to remain in force, unamended and almost unbroken, 
for a term of more than two centuries.^ Thus service as 
a member of Parliament, like service on the local benches, 
had become honoraiy, and further involved a great expenditure 
of time and money. In the one case, long stays in London, 
in the other frequent sittings at Petty, Special, and Quarter 
Sessions, tended to exclude from membership all save the 
leisured classes, and made the raising of the qualification 
almost supererogatory, except with regard to the ownership 
of land. 

But these unpaid services must not be regarded as 
involving the landed classes in a net economic loss. They 

> On the discontinuance of ParUamentary wages, cf. Hearn, pp. 526-530. 
It was shown in the debates of 1677 that the custom fell into disuse towards 
the middle of Elizabeth's reign. 
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were amply compensated — the more influential families in 
particular — by their monopoly of the whole field of state 
patronage from, fat sinecures and pensions to paid offices, 
large and small, central and local, in every department of 
state (army, fleet, church, revenue) and in every part of the 
Empire. Ho examination was necessary, no proof of com- 
petence was required. Most posts worth having were in the 
gift of the King and the great officers of the Crown, and were 
conferred either upon favourites and parasites or upon those 
whose support it was necessary to reward or purchase.^ 
Patronage might assuage or divert the bitterness of the 
pamphleteer, the unscrupulous hostility of the agitator, and 
the dangerous insuppressible talent that would force its way up 
firom time to time from the lower ranks of society ; — such are 
some of the arcana imperii that underlay the honorary services 
of this disinterested oligarchy* Patriotism claimed its reward. 
This same class of aristocracy and gentry turned the town 
constitutions without the slightest scruple into the instru- 
ments of their own supremacy, and the small Parliamentary 
boroughs became mere political appurtenances of the nearest 
landed estate. Even in the larger towns the influence of 
neighbouring county families was usually pre- 
dominant; so feeble waa municipal life in ^^^^^J^eL' 
England compared with that of the Continent, 
and so complete was the dependence of a Select Body upon 
the patronage and protection of the lord of the manor and 
high steward. The release of the Justices of the Peace from 
Star Chamber control was of no avail, for the Justices were 
members or nominees of the governing clasa Nor did the 
positive action of Parliament mend matters. The old citizen 
]>arliaments of the early Stuarts were a thing of the past. 
The Tory party in the House of Commons was almost wholly, 
and the Whig party mainly, composed of country squires. 
The two parties were at first very sharply divided upon 
dynastical and religious questions, and, when Jacobitism 
disappeared from the field of judicial politics, religious divisions 
were reinforced by differences upon finance or upon colonial 

^ The work of political reform was begun by Burke with a movement for the 
abolition of sineeures. At that time the King's turnspit was a member of the 
House of Commons. 
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and foreign policy. But from the standpoint of internal 
administration and constitutional reform there was little 
to choose between Tories and Whigs. Thej were not opposing 
parties, but mere factions within the same class. So far as 
home politics were concerned, the City of London, Westminster, 
and a few large towns like Bristol, where the franchise 
remained still a genidne thing, were the strongholds of the 
so-called "moneyed interest," and sent a few representatives 
of commerce and industry to Parliament. But in the smaller 
towns and in the country not only was the Parliamentary 
franchise in a shocking state, but the middle classes, especially 
the small dealers and shopkeepers, were dependent upon the 
favour of " society " for their custom, and were apt to regard 
the interests of the gentry as their own. As for the farmers 
and labourers, when their interests plainly clashed with those 
of the landlords, as in the case of the land laws and the 
enclosure of common lands, their presumptuous protests were 
sternly suppressed by a House of Commons composed mainly 
of agricultural landlords. But toward the end of the century, 
with the increase of manufactures and the growth of foreign 
and colonial trade, the House grew more alive to commercial 
interests and began to cherish and protect them by a well- 
meaning though disastrous system of tarifb. The English 
nobility, as we have said, never was a caste, and was con- 
sequently able to widen its interests from time to time as 
those of the nation developed. 

And now glancing back over this historical landscape, 
we are able to realise that at the beginning of the eighteenth 
century all the functions of the State were concentrated in the 
hands of a single class, and that class intrenched and fortified 
within a close and exclusive constitution. If Parliament and 
Cabinet, State Justice and State Church, local government in 
counties and towns, control and supervision even of the 
parochial democracy — ^if all these wheels ran smoothly in the 
old legal and historical forms, the reason is simple. There 
was no friction, because the whole machinery of the constitution 
was now controlled and guided by one and the same class in 
one and the same interest. But where its own advantages were 
remote, this ruling class had a strong sense of duty and of 
loyalty to the national tradition& It produced statesmen well 
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qualified by character and talent for leadership, who proved 
themsdves able in calm weather and in stormy to advance or 
protect the interests of the nation. And if hideous errors were 
committed hj the blunderers who sometimes held the helm, 
yet it is undeniable that a government of lords and squires 
laid broad the foundations of the vast colonial empire of 
Greater Britain. The love of conquest, the spirit of adventure 
and enterprise, the commercial instinct, the capacity for war, 
are no less characteristic of their England than an inert, 
obstinate, conservatism in home politics and religion. But 
they were building on a strong firamework of laws 
and rights, which commanded the respect of the ^^^id^!' 
people, because the people trusted in the integrity 
of the Judges as the guardians and interpreters of law. The 
Act of 1701 ensured the independence of the Judges by 
clauses transferring their salary to the budget as a fixed sum, 
and providing that no Judge should be removed otherwise 
than by an address of both Houses to the Crown.^ So that 
henceforth a Judge held office not during the King's pleasure 
(durante lent placito regis) but for life. 

It was customary to appoint to judicial office only barristers 
with a large practice ; and so high were the standards of the 
profession, and so glorious the traditions of the office, that the 
Judges, in spite of their strong sympathies with the governing 
classes firom which they were almost invariably drawn, were 
seldom suspected of conscious partiality. And the High Courts 
of England have certainly succeeded to a marvellous degree in 
excluding from their decisions the bias of party politics. But 
what is generally true of the Judges must not be assumed to be 
true of the Justices of the Peace. In the towns they were 
identical with the officers of the corporation, and it was hard 
in a conflict of interests for a Justice to forget that he was a 
corporator. In the coimties the administration of the Bench 
had developed into an unrestricted patriarchal tyranny over the 
lower orders. The inevitable consequences, class justice and 
class administration, followed with results especially scandalous 
whenever the material interests of the ruling aristocracy were 
involved. Their severe and often cruel treatment of tres« 
passers, of poachers, and of those who interfered with hunting 
^ An Irish judge, Sir Jonah Barrington, was so removed in 1828. 
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might be cited. But the tradition still lives; and the best 
notion of a typical County Justice of the eighteenth century 
can be got from a bad specimen of the same class in the 
nineteenth.^ 

Perhaps the most striking feature in this one-class rule is 

the want of any regular working control over the various 

The pMcticai authorities. The localisation of home government 

autonomy of is dearly complete — that is to say, there is no 

local antfaoritiflt. ^jj^jgi \^j ^ j^y administrative hands upon 

the independence of a local authority. On the other hand, it 
is true, the local benches and corporations were often in many 
ways hampered and restricted by Parliament, and they had of 
course no general power to make orders and regulations, or to 
inaugurate improvements at the public expense without the 
I . consent of Parliament But the identity of the elements com- 
posing Parliament with the functionaries of local government 
made this dependence little felt. The men who let a local 
BUI through a Parliamentary committee were often the same 
men, and were almost always from the same dass, as those who 
administered in Quarter Sessions. Besides the town and county 
business, parochial affairs, induding the relief of the poor, the 
control of police, and the administration of the law of settle- 
ment, as well as the whole system of rates, seldom went beyond 
the county or borough Quarter Sessions. For appeals to the 
King's Bench only occurred when there was some very serious 
and exceptional cause of complaint. 

Only one hope of watchful criticism and supervision from 
within the House of Commons remained, and that rested on 
indepcndenrS * Small group of independent members. The 
criticism of local .influence of these men far exceeded their numbers; 
^ wtrationy |^^^ ^^ account of their activity and its important 
cdittequences must be reserved for the Second Part of this 
book. By the side of these real representatives of the people, 
and before long in actual touch with them, public opinion had 
begun to work, expressing itself not only in public meetings 
but still more in periodical literature, which was gaining 
political influence and beginning to attack social evils, and to 
criticise the failures ond faults of government. In 1695 the 

^ Or Bee Welding's " exquisite pictures of haman manners " for some draw- 
ings from the life. Perhaps Mr. Justice Thrasher is the best 
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press censor was for ever abolished in England/ and accordingly 
the eighteenth century is the first century in which men were 
free to express their opinions in print, although to maintain 
and secure this guarantee of civic liberty many stiff battles had 
still to be fought With but few important exceptions,^ the 
political press was confined to London, the natural centre of 
news and politics; and this circumstance helped to make 
London the best barometer of popular feeling, at least among 
the industrial classes of the community. From London, there- 7 
fore, came the first tentative efforts of new political and social I 
forces which stirred the new national life to its depths and set I 
in motion the genius of Beform. J 

In the foregoing pages we hiave tried to understand the 
deep changes Fiurliamentary government introduced into the 
organisation and administration of public authority; and we 
have shown that these changes were perfected without abolish- 
ing the old organs of State, or even restricting their functions, y 
Nay, the old institutions were jealously conserved by the ruling 
classes — for their own use. And in this way, institutions 
intended originally to counteract the absolutist tendencies of 
the Crown were so laden with class prejudices, ideas, and 
interests that they emerged at the end of the period as the 
citadels and strongholds of the landed gentry. How, along 
with this degeneration of institutions^ new political ideas and 
new social forces were rolled in on a wave of unparalleled 
commercial development ; how they at last, breaking through 
the upper surface of political life^ gradually remodelled and 
revived the whole organisation of English government — this is 
the peaceful revolution we have next to describe. 

^ For the event and its immediate effects, cf. Macaulay*8 History, chap 
zxi. ; and Qoldwin Smith, ii. p. 114. 

s Such as the Leeds Mercury, established early in the eighteenth century. 



Digitized by VjOOQ IC 



PART n 

THE GROWTH OF ENGLISH RADICALISM AND 
ITS INFLUENCE ON THE GOVERNMENT OF 
THE COUNTRY 

CHAPTER I 

POLITICS AND POLITICAL THEORIES IN ENGLAND FROM THE 
REVOLUTION TO THE REFORM BILL 



In the oourse of the eighteenth century the machinery of the 

English constitution fell, as we have seen, altogether under 

Aristooiatic ^^® control of the aristocracy and landed gentry. 

administration So long as the policy of the ruling class was 

after 1688. tolerably national, so long as their interests ran 

parallel with those of the whole country, this system of 

government could strike root and develop. An aristocracy that 

had saved the constitution and the Protestant religion by the 

expulsion of James II. had some claim to be regarded as the 

representative of the entire nation and of its highest interests. 

And at first there were few obstacles. When the eighteenth 

century began, England was still in the main an agricultural 

State. Its strength still lay in the corn-growing districts. 

Outside London there was scarcely any distinctive town life 

to set off against the social and political predominance of the 

landed interest This being so, the great landed proprietors 

were felt to be the national leaders, and the people acquiesced 

in the sudden changes involved in the deposition of a dynasty 

and the elevation of the great Whig families to political and 

58 
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social supiemacy. Best was needed, after the hard fights of 
the seventeenth century, for the growth of commerce and 
civilisation. Political tendencies were conservative ; and the 
great changes in the spirit and functions of the constitution 
were uncontested because they were unnoticed, all the historical 
forms and offices remaining unchanged from the King to the 
parish constabla 

Outwardly the only new element introduced into England 
by the Revolution was party government. Not that the idea of 
parties or their organisation was foreign to 
England. The parties of Tory and Whig served ^^^Si^JSf ^ 
to crystallise the two contending factions within 
the gov^ning class ; but it is undeniable that the line which 
divided the class also at first divided the nation* The 
position of the Crown and the exercise of the King's pre- 
rogative, as well as the relations between the Established 
Church and Nonconformity, had created a great popular 
cleavage before Puritans and Cavaliers, and long before Whigs 
and Tories had given it the organised expression of parties. 
The £Edl of James IL sharpened the division ; for it turned 
the Tories into legitimists, and at the same time provided the 
Whigs with a foreign policy which long ruled the lines of party 
division. But their position as King-makers of the House 
of Hanover, and supporters of all Kings therewith established, 
and the long lease of power they enjoyed under the first two 
Greorges, tended to demoralise the Whigs and to whittle away 
the real distinction between the two parties. 
The party conflict degenerated into a struggle ^^^Sm?^ 
for office between two groups, both of which 
represented the landed interest, and defended the electoral 
system against reform. 

Granted, then, that the constitution had been so manipulated 
as to secure the rule of the strongest and wealthiest class, yet 
the new system was not long established before there appeared 
signs of a coming storm. In the first place, the oligarchy had 
its centre of gravity in the economic and social predominance 
of the territorial class, and its power must inevitably be en- 
dangered when the centre of gravity shifted towards the 
commercial and manufeicturing elements of the community, 
whose interests became less reconcilable with those of agri- 
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culture as their relative weight increased. Secondly, the 
broad political theory on which the rule of an aristocratic 
parliament rested, based though it was upon the advanced 
thought and reasoned statecraft of Locke, could not resist the 
corrupting influences to which it was exposed; and con- 
sequently those unseen links which joined the ruling class to 
the best political thought of the time threatened to snap and 
to leave intelligence to separate itself from government. 
Lastly, it was possible that the Monarchy, seeing the equal 
balance of the two factions and their growing unpopularity, 
might try to make use of the corruption of parliamentary 
machinery, and, by taking a hand in the party game, might 
become the third and deciding factor in the government of the 
country. 

All these possible dangers became real Besistance broke 
out in all these directions, and almost simultaneously. The 

accession of George III. gave the necessary im- 
^^^^0^^** pulse, for he had no sooner come to the throne 

than his obstinate determination to have his 
own will in government made itself felt. And his active 
interference in politics coincided, as we have said, with the 
beginning of an economic revolution and with a revival of 
spiritual and political life in the middle and lower classes of 
society. Greorge III. was the first king of his Une with 
English sympathies and feelings ; the cause of the Stuarts had 
not survived the £Eiilure of the Pretender in 1745 ; the old 
Tory legitimists no longer held aloof from the Court and the 
Government; and a general feeling of loyalty was diffused 
through the realm. With the dynastic question was removed 
the chief cause of contention between Whigs and Tories, and 
their differences were reduced to a minimum by the growing 
religious toleration, or indifferentism, of the upper classes. 

Such was the situation which George III. was able to turn 
to account, with results at first so considerable. But in depriv- 
ing the Whigs of a monopoly which had grown intolerable, 
and restoring the Tories to power, he was not merely further- 
ing his own personal aims ; he was showing that the historical 
grouping of the ruling class into two national parties had 
become a sham ; he was exposing the corruption of Parliament 
to the eyes of the nation, and inviting the approach of genuinely 



Digitized by VjOOQ IC 



CHAP. I 



REVOLUTION AND REFORM 



61 



democratic ideas and genuinely democratic movements— con- 
sequences as unwelcome as they weie unforeseen, and quite 
as dangerous to the Court party as to the Parliamentary 
oligarchy. 

And so it came to pass that George III. was the unwill- 
ing instrument in awaking the masses of the people from the 
political slumhers in which they had lain since the time of 
Hampden and CromwelL The democracy was roused; its 
dormant political instincts were concentrated into a torrent of 
Eadicalism which spread the idea of modem representative 
government and completely swept away the ancien rSgime, 
The whole revolution came about gradually and peacefully as 
befitted a land justly renowned for its jealous maintenance of 
freedom and imalterable respect for law. Once again the con- 
stitution became possessed of a new spirit and substance 
without undergoing any outward change in its organic parts. 
From an instrument of the landed aristocracy it was converted 
into an instrument of popular self-government, and the history 
of this conversion is the inmiediate consequence of George 
IIL's interference in politics and of the corresponding develop- 
ment of English Sadicalism. The first phase of ^^ ^^^^^ j^^^^ 
this new revolution consists in the repulse of oftheBeform 
attacks aimed by a corrupt Parliament against movement 
the constitution and in the creation of a new political ideal ; 
the second phase is found in some attempts which soon mis- 
carried, to distort that ideal and recast it after the model of 
French Jacobinism ; in a third phase the Sadical colours, torn 
down and draggled by twenty years of war, are again hoisted 
to fly proudly over a practical programme of parliamentary 
and constitutional reforms 

This third phase is concluded by the Eeform Act of 1832, 
and with it the first great epoch in the development of 
English democracy comes to a close. From this 
point onwards the influence of the labour move* 
ment and of Socialism began to be felt ; yet political Badical- 
ism contrived to retain the leadership of the masses ahnost 
down to the present time, and to control the genius of reform, 
confining it for the most part to the work of political emanci- 
pation and to alterations in the machinery of representative 
government, and avoiding any revolutionary measure. 



After 1832. 



Digitized by VjOOQ IC 



62 ENGLISH LOCAL GOVERNMENT pabt ii 

It will appear from our rapid survey that the Badical idea 
of progress found expression almost invariably in the extension 
of the Parliamentary franchise. Parliament was the object of 
the Badical reformer, the theme of the Badical agitator. 
Political Badicalism from its beginning and onwards, with 
the slight exception of the revolutionary or Jacobin movement 
(1789-95), never sought to wreck the old historical consti- 
tution or to set up a brand new one in its place. It aimed 
at renovation and reform by instalments, in order that the 
V democratic element might gradually be strengthened and 
\provided with Parliamentary weapons to use in the struggle 
l<.with the landed and manufacturing interests. Its weapons 
were essentially peaceful ; for though the Beform of 1832 was 
finally secured by a popular movement which would have 
resulted in a revolution had not the Duke of Wellington and 
the Tories yielded at the last moment, that of 1867 resulted 
^ from the pressure of a firm rather than a violent agitation ; 
and the enfranchisement of agricultural labourers in 1884 was 
a victory of the Commons over the Lords rather than of the 
people over the Commona The history of the growth of 
political democracy in England is a tribute to that profound 
insight into the conditions and forces of modem society, and 
to that indestructible common sense exhibited by all classes 
of the nation, and especially by the statesmen who represented 
and directed the nobility and gentry on the one hand, and the 
commercial and manufacturing interests on the other. 

To write a history of the rise of Badicalism and the 
development of Democracy in England would be tasks far 
beyond our purpose, which is simply to explain the conditions 
out of which the modem system of local government arose 
and the way in which, thanks to the work of philosophic 
Badicalism, it grew to be a living and important function of 
democracy. We are therefore primarily concerned with the 
development of political and juristic ideas, and with the in- 
ward continuity of a number of laws covering sixty years of 
the statute book, and only in a secondary degree with the 
outward course of events. Accordingly the pages immediately 
following will unfold the growth of ideas, which, being trans- 
lated into practice, completely regenerated the inner government 
of England as regards both its fonction and organisation. 

\ 
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It has been remarked above that the personal intrusion of 
George III. into the business of government gave a new 
stimulus to political life. Yet consequences so vast could 
never have followed but for the expansion of industry and for 
an enormous change, not only in the distribution of wealth, but 
in the intellectual character and political aspirations of the 
leading classes. 

At the beginning of the eighteenth century the com- 
mercial element or ^ moneyed interest '' had already grown to 

a consciousness of its importance and of such a ^ . , 

conflict between its own interests and those of and economic 
the nobility and gentry as made it a separate and ^£^^ 
independent political factor. The Elizabethan oentnry 
buccaneers, Cromwell's foreign policy, the B»>«J*»<^ 
piratical prowess of Glive and Warren Hastings, and generally 
the wars with Holland, Spain, and France, had left England 
the greatest colonial empire in the world, with many rich, if 
distant, markets to encourage the industry of her manufacturers 
and to tempt the enterprise of her merchant venturera By 
the middle of the eighteenth century an aristocracy of wealth 
had almost come to rival the old aristocracy of birth in social 
and political power. It had found its way into Parliament, 
partly by the choice of the London electorate, partly — ^in the 
case of rotten boroughs — by purchase. After the middle of 
the eighteenth century, English manufactures progressed with 
far more rapid strides, and the wonderful series of inventions 
which applied steam power to production enabled the country 
to emerge alive from the humiliations of the American 
War and the triumphant but impoverishing struggle with 
Napoleon.^ 

The conversion of England from an agricultural State into 
the greatest industrial and commercial State of the world, the 
substitution of large for small industries, and the spread of 
Capitalism, necessarily involved a complete change in the 

^ In 1767 Hargreayes inyented the spinning jenny, and two yean later 
Arkwright set up his new patent, the spinning frame, in a mill worked by 
hOTses, In 1785 Watt completed his first steam-engine and reliered the textile 
industry of its dependence on water-power. 
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relations of the various classes of the population, in the 
formation of society, and in the national traditions.^ 

All this time a firuitful field was being prepared in London 
for the growth of new social and political ideas, the seeds of 
which had been imported from quite another soil And here 
we are met for the first time by far-reaching influences 
exercised by French over English thought — influences, however, 
which were refined and transmuted in their new environment 
Buckle has rightly observed that an unmistakable line divides 
the pre-revolutionary literature of France into two epochs, one 
of which ends, as the other begins, about the middle of the 
eighteenth century.^ In the first, the Church was the special 
object of the attacks of the new scepticism under Voltaire's 
leculership. Suddenly, however, scepticism and philosophic 
criticism began to be directed against the existing state of 
society and government, and the new phase of thought cul- 
minated in the extreme doctrine of natural rights and 
individualism — the gospel according to Bousseau. But at the 
same time there broke out a revolt against the commercial 
policy of Colbert ; and the physiocrats, with Turgot at their 
head, began to teach Free iSrade with the watchword of 
laissez-faire. This vast new world of thought now began to 
pour over into England, where the recent growth of wealth and 
intelligence secured it a reception all the more enthusiastic 
because of the close commercial and literary relations which 
already subsisted between the two countries. Accordingly, 
the three movements in France soon produced corre- 
sponding movements in England. Already in the time of 
Bolingbroke sharp observers noticed a great increase of 
indififerentism to religion, especially in the ranks of the 
intellectuals, a marked falling off in the conflict of creeds, and 
a complete flattening out of spiritual instinct and theological 
learning in the established Church. 

Tet this listlessness of the upper classes did not 
prevent the lower ranks of society from vibrating to the 
mighty impulses of a Wesley and a Whitfield ; and the popular 

1 Cf. Spencer Walpole, vol. i. clup. i. ; vol. ii. pp. 1-114 ; Toynb«e, 
LedureM on the InduitrieU devolutions pp. 27-105. 

^ Buckle, EiMtory of OiviUeation in England, vol. i. p. 294 (German 
edition). 
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moyement, which created or strengthened so many Noncon- 
formist bodies, had certain political consequences. The pro- 
minent part taken by the local congregations in 
the life of a Nonconformist church : the repudia- . .. ^® . , 

« , _ ^ _. . ' ^, spiritual reYivaL 

tion of the pnest and of all pnestly pretensions ; 
the democratic gatherings which naturally sprang from a 
primarily religious association; lastly, the custom of lay members 
taking their share in praying and preaching — all these incidents 
of Nonconformity helped to preserve among the masses the 
faculty of political co-operation in times when an aristocracy 
was supreme in Church and State ; and thus the movement 
which revived the religious instincts of the people revived also 
the spirit, as it accustomed them to the forms, of democracy. 
Such an uprising of Nonconformity necessarily involved the 
decline of the State Church and its estrangement from the 
lower orders ; and this, again, sharpened the popular feeling 
against an oligarchy with which the Church was so closely 
identified.^ 

Moreover, the new political and social doctrines of the 
French encyclopaedists very soon foimd enthusiastic inter- 
preters and advocates among men of intellect and 
leisure in England. Nor is there any wonder ^^ 

that they made way so rapidly, seeing that Bousseau did little 
more than carry to their logical conclusions thoughts long 
before expressed in England and stamped with the authority 
of Locka 

Again, the theory of Free Trade was advanced, as it were 
at one stroke, by the genius of a single writer to a position of 
vantage which secured its ultimate recognition, «.^«^ 
not in its native France, but in England, the 
home of its adoption. Adam Smith's Wealth of Nations made 
converts of Pitt and Shelburne, and the commercial treaty 
of 1786 between France and England is an unmistakable 
proof of the influence of the Free Trade doctrines on both sides 
of the Channel. 

All these ideal factors tended towards a complete trans- 
formation of men's ideas about government at the very time 
when public events were producing the first popular movement 

' For the growth of Konconfonnity generally, and of Methodism in 
particular, of. Lecky, op, eU. vol. ii. ohap. ix. pp. 563-691. 
VOL.1 F 
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in English politics. These events centre in the election of 
Wilkes, who had rendered himself odious to the King by 

maintaining in the North Briton that Ministers 

movemratf in" aT© responsible for the Eoyal Speech, and that 

pditics— « freedom is the English subject's prerogative." 

How a profligate spendthrift was converted by 
royal persecution into a popular hero, how after exile he was 
elected by the freeholders of Middlesex, how in violation 
of the law and the constitution a servile House of Commons, 
at the instance of the King, declared him disqualified to sit, 
how the city of London threw itself into the fray, made 
Wilkes an Alderman, and with the country at its back fought 
both the King and the Parliamentary majority, is told in 
almost every history and biography of the period.^ For the 
first time since the days of Charles I. an attempt was made 
to bring pressure from without to bear upon the action of 
Parliament and Government. If a date is to be found for 
the beginning of the democratic movement, the historian will 
choose the years of Wilkes's election and rejection, 1768-69. 
For from the doings and sufferings of this intrinsically trivial 
character came results of the utmost importance to the 
progress of English politics and law. For the first time the 
oligarchical principles of government and the unreal divisions 
between Whigs and Tories were subjected to the knife of an 
effective criticism ; for the first time the modem Badical ideas 
came to the front in politics and took practical shape in the 
earliest experiments of the Badical party at organisation. 
Political clubs and societies ^ were founded ; political meetings 
were called to discuss and pass resolutions and to exercise the 
ancient right of presenting petitions to Parliament. The 
character of Wilkes and even his personal triumph ^ — ^though 

' Most stirringly by Sir George Trevelyan in chaps, v. and vi. of Th^ 
Early History of Charles James Fox. 

^ Thus the Society of the Sapporten of the Bill of Rights raised £18,000 in 
as many months. But the contributions which were to have been devoted to 
impeaching Ministers and restoring Annual Parliaments mostly went in paying 
Wilkes's debts. See Trevelyan's Early History of Charles James Fox^ p. 193. 
In this society Home Tooke played the leading part, both as a speaker and 
writer. 

' On 17th February 1769, the House of Commons passed the Resolution 
declaring Wilkes incapable of being elected a Member of Parliament. In 1774 
he was allowed to take his seat. In 1782 on the motion of Wilkes himself the 
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that was striking enough — ^aie as nothing to the causes and 
movements with which his name is interwoven so inextricably 
that it must be inscribed, as Mr. Gladstone once declared, 
whether we like it or not, on the roll of the great champions 
of English freedom. The new political clubs and Wilkist 
organisations were not alone. Pamphleteers and leader-writers 
like the brilliant but anonymous Junius fed the agitation for 
which a great scientist like Priestley, a popular preacher like 
Price, then Cartwright and Jebb, paved the way. For our 
own purpose it is especially interesting to observe that even in 
the corrupt machinery of local government there was still 
enough of a popular instinct left to provide powerful assistance 
to the cause of Wilkism. The Common Council 
of the City of London, Guilds, Municipalities, councuiora 
and even, in some instances, the County Benches ^ 
forwarded their petitions and remonstrances, 
urged on by Badical merchants, constitutionalists like Burke, 
or Whig squires with democratic sympathies. In the words of 
a brilliant writer, " a string of sulky common CouncUmen or 
Justices of the Peace, filing through the rooms at St. James's, 
with an address about their invaded birthrights and the valour 
of their forefathers, and expecting to be received as graciously 
as if they were there to congratiilate the King upon the birth 
of a princess, would do more than a score of Parliamentary 
debates to arouse in Greorge IIL a suspicion that his scheme 
for governing the country by weak, divided, and dependent 
administrations might end by being as disagreeable to himself 
as it was distressing to his subjects." ^ 

Without entering at length into the history of Wilkism 
and of the larger movement to which it contributed, let us 
fix our attention upon its essentials and characteristics. The 
very name of the Society of the Supporters of the Bill of 
Bights indicates that Badical doctrines started from the 
notion of protecting the right of the people then curtailed and 
threatened by the arbitrary conduct of King and Parliament. 
This was the first phase ; and a thousand writers informed 

House of Commons annuUed by a majority of 115 to 47 the resolution of 1769 
which had been passed by 235 to 89. 

* Trevelyan's Early History of Charles James Fox, pp. 199-200. Cf. 
Burke's Letter to Lord Rockingham, 2nd July 1769. 
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the nation that before the law of Henry YI. all freeholders 
had a vote for Parliament, or that until William IIL's reign 
Parliament was elected annually. The Septennial Act of 
1717 was cited as a gross breach of the constitution by 
Parliament. Parliamentary corruption was exposed and 
traced to its home in the small boroughs. From the first 
the Badicals demanded Parliamentary reform and the restora- 
tion of old principles. Thereupon the political philosophers 
pushed to the front with the theory of natural rights to 
prove that a representative ought to be a mere delegate 
responsible to his constituents, and that the life of Parliaments 
should be shortened in order to strengthen the influence of 
the electorate. But the new theory of Sadicalism had at 
least this in common with the older : that both aimed at an 
organic reform of Parliament. There was little public 
criticism of Grovemment; all hopes were based on an im- 
provement in the constitution of the great central body which 
combined the supreme functions of legislation with control of 
the Executive. 

Not less important than the Sadical doctrines themselves 
was their effect upon the political ideaus which had served as 
the intellectual currency of the ruling classes from the time 
of the Bevolution onwards. The line of cleavage which at 
first divided Whigs from Tories has been stated. It was 
already blurred and indistinct when Greorge III.'s policy ex- 
cluded the Whigs from office and drove many of them into 
more or less hearty sympathy with Wilkismu Artificial 
distinctions and pedantic differences disappeared when it was 
seen that a third party of ''the King's friends" had been 
formed and held the balance in the House of Commons — a 
party born of corruption and devoid of any principle except 
that of \miform subservience to the King. The new party 
had destroyed party government. A sham was exposed ; the 
feigned division of the nation into parties was seen to have 
been only a disguise for the rule of the nation by a single 
class, divided indeed into two or more factions, but these 
fiEkctions contending less for principles than for of&ce. 

Such were the conditions under which Burke lived, and 
upon which he worked. The greatest political thinker of 
that or perhaps of emy time, he strove by speech and pamphlet 
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to fortify the doctrine of party government against the 
destruotive agencies of the King. He translated the abstract 
constitutionalism of Locke into a real and prac- 
ticable sjBtem incomparably profound yet in- j^'Jltesq^eu. 
comparably dear. His literary genius not only 
immortalised the transitory things of his day : it idealised and 
sublimated the English aristocracy as a rule of the best with a 
warmth of eloquence and conviction that persuaded many great 
men among his contemporaries and successors.^ For besides 
contending i^ainst the fatal innovations of the King, Burke 
was also engaged, as champion of the existing constitution, in 
oombating Badicalism. Without disputing the desirability 
of minor amendments in matters of detail, he portrayed with 
a mysterious veneration the constitution of 1688 as a 
consummate masterpiece of state-craft. And seeing that hiB 
argument did not rest like that of Locke or the Sadicals upon 
natural right, but on the utility and excellence of the con- 
stitution, as proven by history, Burke too must be regarded 
as a pioneer. He paved the way for a completely new method 
of studying the law and the constitution. 

He was the first who consciously applied history to 
politics and regarded society as a living whole. He was above 
all, perhaps, the first to make the practical working of an 
institution a criterion of its value and an argument for its 
abolition or preservation. Burke is the father of the best 
type of modem conservatism, which thinks that more of the 
old can be preserved by cautious concessions to progress than 
by an obstinate non possumTis or a merely reactionary spirit. 

If one may speak of the borrowings of a genius so 
original as Burke, Montesquieu is undoubtedly a writer whose 
historical treatment of things political profoundly affected 
the author of Uumghts on the Present Discontents} In 
truth, Montesquieu, especially by his picture of the English 
constitution in Esprit des Lois? contributed greatly to the 
march of political philosophy in England ; and his influence 
seems the more remarkable to us who know that the 
judgment upon their constitution, which was accepted by 

^ E.g, in Thoughts on the Owuue of Present DiseontentSf and his Letter to the 
Duke of Richmond of the 17th November 1772, given in Morley's Bu/rke, p. 98. 
3 Published at Geneva in 1748. 
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English publicists as a revelation, was not only the judgment 
of a foreigner but of a foreigner who had picked up his im- 
pressions in a very casual and superficial fashion. Montesquieu's 
constitutional theory is obviously akin to the Aristotelian 
division of the forms of government. There are pure con- 
stitutions — monarchy, aristocracy, democracy — and mixed 
constitutions containing more than one of these elements. 
Montesquieu argues that the mixed constitutions are the 
best, and takes the English constitution as a model because 
he finds in it a triple division of the powers and organs of 
government. The wisdom of the English constitution lay, 
according to Montesquieu, in a division of legislative and 
executive powers between King and Parliament, and in a 
further subdivision of the former between the House of 
Lords and the House of Commons. The power of ^either 
House was checked and limited by the veto of the other, and 
the balance of power was maintained as between the King 
and the two Houses by the embodiment of executive govern- 
ment in the Crown — which, again, found its power sharply 
restricted by the independence of the legislative organs. 

Montesquieu's theory, though erroneous, or rather because 
it was erroneous, was admirably suited to Whig sentiment. 
First it threw a diplomatic veil over the real division of 
powers in the State. Secondly, it was a great advantage to 
the governing class to be able to point to the authority of 
the great Montesquieu in proof of their favourite thesis that 
the existing constitution was the best of all constitutions. 
Montesquieu had provided them with a weighty scientific 
justification for defending the constitution against those who 
would amend it as well as against those who would end it. 
It was the purely conservative texture of his theory that won 
him so great a reputation in England in so short a time; and 
it was this that attracted Burke. But the theory of 
Montesquieu attained a very special degree of importance on 
another accoimt. When Parliamentary conflicts were at their 

Montesquieu ^^^^s^* ^^^ theory was adopted as the philosophic 
and basis of a work which is still regarded as the 

Bkckstone. catechism of English law. In 1768 Dr. Black- 
stone published his famous Commentaries on the Laws of 
England — the first comprehensive presentation of English 
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law, masterly alike in form and content, still unsurpassed, not 
to say unequalled, by any later work of English jurisprudence. 
But the greater the literary pre-eminence of Blackstone, his 
services to English jurisprudence, his achievements in defining 
and illuminating the principles of civil and criminal law, so 
much the more fatal to the study of the English constitution 
was Blackstone's adoption of Montesquieu's theory with but 
a few slight modifications touching the formal position of the 
King in Parliament. 

Thus at one and the same time the error of the French 
publicist was canonised in the English legal world ; the 
political thought of whole generations of English students was 
led astray ; and even the actual course of politics was sensibly 
altered. Just because Blackstone sets down the minutiae 
of the constitution with the exactitude of a 
thorough lawyer, he gives to Montesquieu's theory consequences of- 
the appearance of a broad generalisation fairly Blackstone's 
grounded upon a number of positive English laws. 
Blackstone's Commentary, it should be remembered, was the 
fiijt Mcmil n<' M <ii|» < iiiiii ii r dlij^ E h^ I IiiIi w lil m liion Juris- 
prudence is always concerned with the logical relations of 
abstract conceptions. Blackstone, accepting and working on 
an abstract theory, painted a picture which was not true t o 
the real distribution of politica' pnwPir, ^^^^^^ ^^^ "^^- ^j^rrft- 
spond with tne real meaning of institutions formally unchanged, 
but for a time utterly darkened and obscured the actual 
functions of government and the relationship in which at 
that time they stood to one another. According to him the 
Kin g is th ^ mipT^^"" Vginlftt^rj administrator, and judge. 
In a formal sense that was true then as it is true to-day. 
But a description of the English constitution starting from 
the conception of England as a monarchy gave of necessity 
an utterly false impression of the reality. Blackstone 
ignores the Cabinet, and knows nothing of the complete 
change which had come over the relations between the reigning 
Sovereign and Parliament; for there was nothing of the 
sort entered in black and white on the statute book. The 
Justices of the Peace are defined as of&cers appointed for 
executing the King's will ; but Blackstone omits to add that, 
since the days of Henry VIIL's Justices to whom his label 
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really applied, an enormous change had come over these 
functionaries. And the remainder of Blackstone's consti- 
tutional chapters is open to similar criticism. In the case of 
almost every English institution there was a sharp contrast 
between Blackstone's legal conception of it and its actual 
function and working at the time when Blackstone wrolia 
Our modem Gains was therefore the creator of those myths 
and legends about the English constitution which — resting on 
the foundation of Montesquieu's theory — have been so deeply 
revered and so widely imitated by the continental Liberalism 
of the nineteenth century. What happened was that Liberal 
politicians of the Continent, desiring to secure for themselves 
that freedom which they saw and admired in England, thought 
naturally enough to obtain their object by copying EngUsh 
institutions as they found them in the works of Blackstone and 
Montesquieu. We have shown that the more faithful their 
copy the more certain would be their disappointment. We 
have also shown that Blackstone's work was welcomed by 
English statesmen of the day because it served as a new and 
valuable support to the existing system. From that time 
forward the sternest and most unbending of Tories could call 
the greatest jurist of the age as an expert witness to prove 
that the political prejudices of the ruling classes were irre- 
futable and scientific conclusions deduced from a study of 
English law and constitution.^ 

^ Blackstone's political philosophy appears in the introduction to his 
CommsfUaries, particularly in section 2 : '* Of the Nature of Laws in GeneraL" 
His view of the division of powers between Parliament and King is contained 
in chap. ii. of Book I. (** Rights of Persons," p. 147, of Christian's edition of 1809). 
At p. 237 of the same edition he writes of the prerogatives of the King, and at 
p. 250, speaking of the Executive, he observes that '* the King of England is 
therefore not only the chief, but properly the sole magistrate of the nation ; all 
others acting by commission from, and in due subordination to, him," and 
compares the concentration of all magisterial powers in the imperator as 
prinoeps after the fall of the Roman Republic. It is true that Blackstone's first 
edition (1765) appeared at a time when George III. had contrived to impose 
his will upcn the nation by means of a corrupt Parliament and a pliant 
majority. But the best disproof of Blackstone's propositions is that George III. 
always followed Parliamentary practice in his absolutist aims, and for the simple 
reason that after three generations of Parliamentary government he could not 
act on his own initiative. When Blackstone states that the King has pre- 
rogative to reject any Bill, to make treaties for himself, and to coin money at 
his own sweet will, he ia only recounting formal rights which the Crown had 
abandoned in practice after 1688 (cf. Montague, op, cU, pp. 58-68). 
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The next point that occurs in a survey of the Beform 
movement is the reception accorded in Parliament to the ideas 
of Badicalism bj the ruling classea And here 
comes the noteworthy &ct that the Whig Party ^^^^^ 
and the Tory Party were almost at one in before the 
opposing any change in the existing constitution. ^*^^"*^ 
The very weakest joint in its harness found 
enthusiastic eulogists. Burke did not hesitate to declare that 
the rotten boroughs were one of the great merits of the 
constitution, because they made it possible for a large variety 
of sodal and commercial interests to obtain representation in 
Parliament, and also enabled young talent to find its way into 
public life by the nomination of a party leader.^ It was 
proved again and again that the idea of Universal Suffrage 
was neither suited to the public needs nor compatible with the 
constitution. Indeed Parliament, according to the favourite 
legal notions of the day, was understood to represent property 
far more than men. Still there were politicians who favoured 
Parliamentary Beform on a larger or smaller scala The elder 
Pitt, though he feared that reform might enhance them, 
admitted the evils of the existing system, and was not averse 
to an increase in the number of county representativea The 
first proposals for reform were introduced into Parliament 
under the influence of Wilkism. From 1771-78 Alder- 
man Sawbridge, a representative of the city of London, 
moved an annual motion in favour of shorter Parliaments ; 
and in 1776 Wilkes laid before the House of Commons the 
first detailed plan of reform. He demanded an increase in the 
number of the representatives of Londoh, Middlesex, Yorkshire, 
and other of the more thickly populated counties; and he 
demanded that representation should be given for the first time 
to growing manufacturing towns like Leeds, Birmingham, 
Manchester, and Sheffield. In the year 1780 the Duke of 
Bichmond, a member of the newly-founded Badical '' society 
for constitutional information," moved in the House of Lords 
. that universal sufirage, pure and simple, should be the basis of 
Parliamentary franchise.^ But the best proof of the strength 

^ An argument repeated many times afterwards by Whigs and Tories, and 
revired by Mr. Gladstone in 1858. 

' The motion was made the very day on which the Gordon riots broke out. 
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of the Eeform movement at that time is to he found in the 
fact that the younger Pitt, in the first period of his political 
life, constantly declared for a reform, and even took action 
in Parliament to promote it. In 1781 he moved for the 
appointment of a Committee to report on the state of Parlia- 
mentary representation — a motion which was only lost by 
twenty votes. In 1783 he formulated proposals and brought 
them forward in the shape of a BilL A hundred seats were to be 
taken away firom the pocket and nomination boroughs and 
handed over to the counties. As Prime Minister he introduced 
in 1786 a more modest plan, which would have disfranchised 
thirty-six rotten boroughs and strengthened the representation 
of the large towns. But the Bill dealt tenderly with the 
proprietors of the rotten boroughs, as with a vested interest ; 
for it contained a clause providing pecuniary compensation out 
of the public funds for their loss of patronage. This provision 
was fiercely denounced by Charles James Fox, who of all the 
Whig leaders was most in sympathy with Radical ideas, and 
Pitt's Bill was lost at its first stage by 248 votes to 174, a 
minority for Parliamentary reform exceeding any which was 
to be recorded until the year 1831.^ 

Of the deeper causes which produced this early crop of 
Badicalism, one was the impression produced in the public mind 
by the Boyal persecution of Wilkes ; another, still more im- 
portant, the American War of Independence. The popularity 
which Qeorge III. enjoyed at the beginning of his reign 
among all classes of his subjects was converted into an almost 
imiversal odium by the disastrous issues of his mischievous 
policy. Acts which drove Lord Chatham to co-operate with 
Burke and the -Liberal section of the Whigs were certain 
to be unpopular unless they were successful But the war 
against the liberties of Colonial citizens was protracted long 
after that first outburst of popular enthusiasm, which greets 
the outbreak of every war, had evaporated ; and when the war 
had run out its costly course to a humiliating end, the English 
nation had learned through its own sufierings to diagnose its 

^ Cf. Leoky, vol. iv. pp. 60-64 ; Boylanoe Kent's English RadioaU (1899), 
pp. 19, 20, 87, 88, 155 ; Harris's History of the Hadical Party in Parliament 
(1885), pp. 12-45 ; and Lothar Bacher's ''Essay on the Foreranners of the 
Chartists " in his KUvne Schri/ten, 1893. 
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malady. It was felt that the seat of the evil lay in Parlia- 
mentary corruption direct and indirect, which enabled the 
Sang to govern in defiance of public opinion and to the detri- 
ment of the interests of the country v^thout any formal 
violation of the constitution. A wave of indignation against 
the Government and the Court Party passed over the whole 
middle class, and the Whig sections, which had been excluded 
from power by the personal antipathies of the King, raised 
their old battle cry that the rights of the people were being 
endangered by the Crown ; only in this case it was not as of 
old that the rights of Parliament were infringed by the King's 
prerogative, but that the interests and rights of the people 
themselves were threatened by the King in Parliament 
Hence the Acts which were passed in 1782 to control 
elections and to prevent contractors sitting in Parliament; 
hence also the unsuccessful proposals for reforming the franchise 
which have already been recounted. Hence too the famous 
speeches of Burke and Fox on the popular side, as well as the 
appearance of Pitt as a reformer. Their position, however, 
must not be misunderstood. Burke and Fox (least of all Pitt) 
were not pupils of the school of Priestley, Cartwright, and 
Jebb. They had not absorbed the doctrine of natural rights. 
They were astute politicians playing the party game and 
working to remain in of&ce or to return to power. It is no 
reflection upon the sincerity of Lord Bockingham and his 
followers that they were willing to use the Badical agitation 
without accepting the Badical faith. They saw in the Middle- 
sex election a good party question. As Burke put it in a 
letter to Lord Bockingham : " The people feel upon this, and 
upon no other ground of our opposition. We never have had, 
and we never shall have, a matter in every way so calculated to 
engage them ; and if the spirit excited on this occasion were 
BufiTered to flatten and evaporate, you would find it difficult to 
collect it again when you might have the greatest occasion for 
it" To diminish the King's influence in Parliament, to abolish 
sinecures, and to reform the civil list were the real objects of 
the Whig as distinguished from the Badical plans of reform. 

The outbreak of the French Bevolution reduced the 
Beform party in Parliament to a mere fraction of its former 
strength. Budding aristocratic reformers became violent re- 
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actionaries fearful for their power, their property, and their 
r lives. Even as French ide€i8 had revived democratic politics 
The French ^ England, SO, on the other hand, the French 
ReToiation in Bevolution and its consequences were responsible 
England. ^^^ prolonging oligarchic rule in England by 
nearly half a century longer than it could otherwise have 
)_ endured. In this last artificial phase the English system 
of government assumed the characteristics of oligarchy 
more and more distinctly. The change is most easily dis- 
cerned in the career of Pitt. The free thinker, who had 
developed out of the sentimental philanthropy of the eighteenth 
century a zeal for reforming not* only the Parliamentary con- 
stituencies* but also fiscal policy and the poor law system, 
turned into a h£u*d and relentless dictator and an unflagging 
supporter of war against the French Bevolution both at home 
and abroad In this policy Pitt was upheld by the larger 
wing of the Whig party as well as by the whole strength 
of the Tory gentry. Almost all the groups and sections of 
the governing classes united with furious zeal in a passion- 
ate struggle against French ideas in every department of 
political Ufa 

Meanwhile British Badicalism, upon which the brunt of 
this reaction speedily fell, had begun its second chapter. The 
The second reformer had turned revolutionary ; the agitator 
chapter of for restoring ancient constitutional rights had 
Radicalism, y^^^ converted into an imitator of the Jacobins 
by the violent remedies which had been enforced across the 
ChanneL Paine's Bights of Man applied Bousseau's doctrine 
with uncompromising directness against the English con- 
stitution and won for its author immediate and world-wide 
renown. (Jodwin's remarkable book on Political Justice, with 
its attack on the economic basis of existing society — ^the 
institution of private property and inherited wealth — may 
be regarded as the first development of modem communisnL 
But these revolutionary utterances awoke no popular echoes, 
and found a following only in a small section of the town 
populations. The ideology of the Bevolution was not under- 
stood by the English masses. Their deep religious instincts 
revolted from the new Badicals who (unlike the old) were 
distinguished by an unfriendly attitude towards Christianity. 
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A fear that private property was threatened still further 
increased the unpopularity of the Jacobins. Priestley's 
house and laboratory were destroyed by a misguided mob; 
the revolutionary movement was outlawed by society, and 
penalised by legislation. It is true that the prosecutions of 
Badical leaders failed before the kludges, whose regard for law 
was not to be shaken by political convulsions ; but Justices 
of the Peace and Juries drawn from the upper and upper 
middle classes made revolutionary demonstrations almost im- 
practicable. Moreover, the military system which prevailed 
in England during the twenty years' war against Napoleon 
rendered it easy for the Government to keep under by force 
all movements directed against itself.^ 

With the battle of Waterloo and the close of the . 
Napoleonic wars there began a new epoch in the inner 
development of the English constitution and rpj^^ third 
the third phase of Badicalism. The time had phase of 
come for Badical ideas to ripen into reforms, ^^^icaiism. 
Long decades of w£u* had brought portentous changes in 
industrial and social conditions. When the abnormal exertion 
caused by the strain of active militarism suddenly ceased, and 
those industries which lived on the growth of the National 
Debt shrivelled up, there broke out the first great financial 
and commercial crisis of English Capitalism. 

Wars which had enriched the landlord by raising the 
price of corn had not prevented a much greater increase in 
the economic and social power of the merchant and manu- 
fEU^turer. Indeed, nothing but an enormous growth of national 
production and national capital could have provided the 
governing classes with the means of carrying through their 
war policy, in spite of the resistance of the oppressed and 
unenfranchised masses. It is only what Disraeli called 
" Dutch finance " that makes a long war possible in modem 
times between two great nations, and by 1815 the mere 

^ We are not concerned here with the ideas which inspired this second 
phase of Radicalism. The teachings of Paine and Godwin were intended not 
to reform but to de'stroy, and are now chiefly interesting as haying provoked 
Burke's JUJUctums on the French EevoliUimh and his Appeal from the New 
Whigt to the Old Whigs, which provided the ruling classes with so many 
plausible arguments and posterity with such splendours of imaginatiye 
eloquence. 
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interest on the national debt had become an ahnost in 
supportable burden, having risen from £9,434,000 in 179 12 
to £32,645,000 in 1815.* And yet, although the burden 
was thrown by means of an income tax and an oppressive 
tariff almost entirely upon English industries, those industries 
had been enabled by a miraculous combination of circum- 
stances to make vast strides. The waste and destruction of 
capital, the uncertainty of credit, and the general backward- 
ness of continental Europe left England alone, free from 
invasion and almost free from conscription, to work out new 
methods and machinery of production, and to step into the 
position of universal manufiEtcturer. The pressure of taxation 
at home was relieved by the profits of foreign and colonial 
markets, and by the monopoly of sea traffic which followed 
the overthrow of the French navy and the destruction of the 
French commercial marine. Meanwhile, the population was 
growing rapidly ; that of England and Wales which amounted 
to about 6,000,000 in 1750, had already, doubled in 1820. 
At the same time the centres of population had shifted, and 
considerable migrations had taken place from the southern 
counties to the inexhaustible coalfields and iron, cotton and 
woollen industries of the Midlands, Lancashire, and Yorkshire. 
From small towns, Liverpool, Manchester, Birmingham, and 
Leeds had become commercial capitals. Yet only the first of 
the four sent representatives to Parliament, and only two 
possessed municipal charters. The conditions of socied and 
commercial^life were being revolutionised, when development 
was checked (soon to be resumed) by the economic crma 
which followed on the cessation of hostilities. The ruling 
aristocracy, triumphant over Napoleon, promulgated the 
dogffia of a sacred and unalterable constitution with re- 
newed solemnity. But the storm which was to overthrow 
that constitution was already blowing. Political Badicalism 
reappeared in strength, no longer merely as the ideology 
of certain aristocrats or as the creed of a small section of 
townsfolk, but rather as a new way of regarding the world, 
a broader point of view suggested and made necessary by 
the change of society, a set of ideas woven cmd interwoven 

^ The debt, which amounted to £289,660|000 in 1792, had reaohed 
j&860,000,000 in 1816. 
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with the commercial and intellectual interests of the middle 
classes.^ 

It is not possible or necessary to follow out in detail the 
course of Badicalism, even after it passed &om the world of 
abstractions into the region of practical politics. ^ uartiai 
Although the ruling classes resisted franchise triumph of 
reform almost to the last moment, and although ^^^^' 
every possible obstacle was erected against the extension 
of democratic ideas, yet it was impossible to delay much 
longer the general acceptance of a new conception of the 
State. The new political gospel spread like wild-fire, especially 
when a Badical party (now for the first time so-called) had 
once organised itself for the express purpose of carrying through 
Parliament a detailed scheme of reform. Their programme, 
which included internal administration and local government 
as well as a thorough reform of Parliament, demands our 
particular attention ; and a very few words will suf&ce as to 
the outward features of the movement. The partial triumph 
of 1832 was mainly Owing to the concentration of all avail- 
able forces upon a single measure — the reform of Parliament. 
The longer the delay the more deeply was the popular mind 
impressed by the idea that Gk)vemment and Legislature ought 
to be, ^nd were not, representative of the whole nation. And 
as the importcmce of English manufactures more and more 
outweighed that of agriculture, so did the unenfranchised 
majority become more bitter and formidable, until delay at 
length proved to have been so far good that reform when it 
came was Badical. 

The final fate of the Reform Bill was decided by the 
Whigs; for wealth and organisation easily gave them the 
leadership, when once they were convinced that they could only 
return to power as reformers. 

The campaign of 1880-32 was the result of party 
egoism — ^that desire of a political party for self-preservation 
and power which has so often proved the salvation of the 
country. The impression produced in England by the July 

^ Gf. Martineau, op, cU. pp. zii.-xyui. ; and Porter's Progress of the Nation, 
a statistical work of great and almost inexhaustible yalue ; also Spencer Wal- 
pole's History of England, yol. i. pp. 1-110, 326-425 ; light is also thrown upon 
the new doctrines in Bamford's L\fe of a Badical (1846). 



^ 
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Bevolution in Paris and the events in Belgium no doubt 
assisted this combination of Whigs and Badical& Nor should 
the influence exerted by the working classes and their 
instructors be ignored.^ Of the democratic writers and 
agitators of that time none was more brilliant or effective 
than William Cobbett, whose Rwral Rides qjiA. Politiccd RegisUr 
alone would have suf&ced to arouse in the starving peasantry 
and the sweated workmen of the towns a feeling that their 
misery was due to political causes and might be alleviated 
by political action. In the words of the Literary 
Chronicle of 1824, Cobbett "did more than any indi- 
vidual of modern times to alienate the affections of the 
uninformed class of the community from their natural 
guardiana He cherished the spirit which the French 
Bevolution had engendered, and fanned almost into a general 
flame every accidental spark of dissatisfaction which the 
periodical embarrassment of our merchants, during the late war, 
were the means of lighting up in the manufEu^turing districts." 
Cobbett's ready tongue and brilliant pen were supplemented by 
the indefatigable industry and organising power of Francis 
Place, who in the years 1824-25 ''carried through single- 
handed " ^ the repeal of the Combination Laws.' This repeal 
W8U9 the beginning of progress; but all Place's organising 
skill could not prevent the Whigs and the middle classes from 
monopolising the first-fruits of the agitation for Parliamentary 
reform. It is true that the Act of 1832 paved the way for 
a democratic franchise; yet the Whig party of the time, 
led by Lord Grey and Lord John Russell, regarded and 
commended their Bill not as an instalment, but as a com- 
plete and final measure. But their opinions and intentions 
were thrust aside by the heedless and irresistible logic 
of events. 



^ The influenoe of the unenfranchised classes upon the voters was always 
recognised in populous places, where candidates in their speeches from the 
hustings would address '* Electors and Non-Electors." The custom only died 
out after the Reform Act of 1867. 

' In the words of his biographer, Mr. Graham Wallas, The Life of Francis 
Placet P* 197. The book contains much new material and is one of the most 
interesting contributions to the history of philosophic Radicalism. 

' Acts of Parliament which had made it an offence for working-men to unite 
for the purpose of collective bargaining with their employers. 
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How exclusivelj the Act of 1832 subserved the interests 
of the middle classes maj be seen by a glance at its pro- 
visions. Eighty-six small boroughs of less than 
4000 inhabitants were totally or partially dis- proTirions^f the 
franchised, and 143 seats were thus set free. ^?I™i^°* 

ot 1882 

Of these, 65 were distributed among 43 new 
boroughs, and the county representation of England and 
Wales was increased &om 9 5 to 1 5 9. Additions were also made 
to the representation of Scotland and Ireland. From this time 
forward all the large towns of the North and Midlands sent 
representatives to the House of Commons. But far more 
vital than the transference of seats was the change in the 
character of the vote. The corrupt system of corporate 
franchises and select bodies was put an end to for Parlia- 
mentary purposes by a clause giving the vote to £10 
householders, and the connection between the Municipal 
burgess and the Parliamentary elector was thereby severed. 
In most respects the Act of 1832 was a Badical measure. 
Nevertheless, its effect was to exclude a number of workmen 
from a few of the more open boroughs. In the boroughs the 
whole of the middle class received the vote. The county 
franchise, hitherto confined to freeholders, was extended to 
copyholders, to leaseholders for terms of years, and to tenants 
at will paying a rent of £50 a year. The Act, however, by no 
means broke, though it greatly reduced, the direct power of the 
aristocracy in the House of Commons. Forty-two pocket 
boroughs, which survived, with a total population of about 
370,000, sent 69 members to Parliament, and there were 
still many boroughs with from 300 to 500 voters very 
susceptible to corruption. Secondly, the increased representa- 
tion of the counties made some amends to the gentry for the 
extension of the franchise. In fine, the increase of the 
electorate, though considerable, was not overwhelming. Even 
after the Act of 1832, scarcely -^ of the population was 
entitled to vote for members of Parliament^ 

^ Of. TasweU Langmead's ConitUutional History, 6th edition, pp. 608-610, 
and for an appreciation of the historical importance of the Reform Bill in the 
growth of English Democracy, cf. Dickinson's 2)tfi^Z<7p7n«ra<o/i%»r2ta?ii«n<(2urin^ 
the Ninsteenth Century (1895). The Act of 1832 contained a smaU experiment 
in the principle of Minority Representation which was to receive a more 
important development in relation to School Board elections. 
VOL. I G 
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The Beform, then, of 1832, though ladical, was not 
democratic ; its immediate efifect was to add the well-to-do in 
towns to the ranks of the governing daaaea Hitherto, real 
property had been the decisive factor in politica Industrial 
capital now secured a large share of political power ; and 
before long, the feud between the moneyed interest and the 
landed interest began to disappear, only reviving on occasions 
when the one required a change in the law whJsch would injure 
the other. The fight for Free Trade was the last serious 
cleavaga After that the new plutocracy gradually fell into 
line and mingled with the old aristocracy. To the general 
surprise, the Parliament of 1833 was not so very different 
in character and interests from the Parliament of 1831 : it 
was still essentially an aristocratic body. 

In spite of all this, the passing of the Beform Bill in 1832 
is one of the great turning-points in English history, and for 
a reason that may appear paradoxical Whig protestations 
notwithstanding, the measure was devoid of principle. It was 
a compromise, and a compromise that gave certain promise of 
broader changes in the future. If a ten-pound householder 
was to have the vote, why not an eight-pounder, or a five- 
pounder ? There was no principle in the ten-pound limit — 
nothing to take the place of the old principle on which the 
English Constitution had rested for centuries, and the system 
of party government for generations — the principle of the 
inviolability of the constitution. Hitherto it had been 
agreed that the constitution was to be preserved with all its 
inconsistencies, irregularities, and inconveniences as a precious 
inheritance of ancestral wisdom, a mysterious store of national 
virtues, a perfection of imperfectiona^ A twig might be 
lopped off, but not a branch. As Canning put it in a famous 
speech against Badical Beform : " Disfranchising Grampound I 
will save old Sarum." This conception was now utterly dis- 
solved. The old principle was gone, and there was now 
nothing but a compromise, a patchwork of opportunisuL The 
Whigs might talk of finality, but philosophers knew, and 

^ Gf. the atkjijkg of Coke, that the British oonBtitation waa one which the 
" wifldom of aU the wise men in the world, if they had aU met together at one 
time, ooald not have equalled ; " and Fielding's observation, that it " neverthe- 
less hath been mending ever since " (Amelia, chap, ii.) 
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Badicals declared from the first, that no principle eoiiM be 
violated in lowering the ten-pound limit. The solution of 
1832 was only a provisional ona It was nothing more than 
the first stopping-place on the road to democratising Parlia- 
ment — a road on which there can be no permanent halt until 
the end is reached 

III 

We now approach more closely those new conceptions of 
the State and of the organisation and functions of government 
which grew up about the beginning of the xheRadicia 
nineteenth century, when the movement for Programme and 
Beform was reaching its practical phase. The J««°^y®«"**»«^- 
new theories, which broadened the Badical Programme, are 
aet out in the writings of a group of men variously known as 
Philosophical Radicals, Benthamites, or Utilitariana^ Jeremy 
Bentham was the founder of a new political philosophy, and 
for many years the social and intellectual leader of a 
remarkable group of scientific politicians. He is the theoretical 
reformer of English government. His utilitarianism gave his 
followers a common ground of thought and action. They all 
looked at things from his point of view, and set out in various 
directions and on various tasks under his inspiration. 
Bentham's originality, his comprehension, his exhaustive 
studies and prodigious industry, and a long intercourse with 
learning and society, both on the Continent and at home, fitted 
him to be the master of a new cmd encyclopsddic school of 
political philosophy. James Mill and his greater son, Grote 
the &mous historicm of Greece, Austin the Jurist, Eicardo the 
Economist, Francis Place the political organiser and wire-puller, 
and finally, Parliamentarians like Joseph Hume, Burdett, 
Bomilly, and Hobhouse, all drew their political ideas wholly or 
in part from Bentham. In his teaching, therefore, is to be 
found a key to the changes which came over the political 
thought and political institutions of the country during the 
first half of the nineteenth century. Encyclopaedic in its 

^ On Bentham and the Philosophical BadicalB, cf. Bowring's Xt/e, 
Bentham'a WorkSy voL x. ; and Hill Burton's introduction in vol. i of the 
same edition ; John Stuart liiU'e Autobiography ; R. ▼. Mohl's lAtUraitMr und 
Cfe$€hichU der StacUs-vnasenseha/ten, vol. iii. pp. 595-636. 
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range, Bentham's philosophy resembles the rationalism of the 
eighteenth century in its formal and deductive modes of 
thought, but is distinguished by its xmiversal application of the 
criterion of utility and its ceaseless contact with the realities 
of Ufa Bringing his philosophy to bear upon actual laws and 
institutions, Bentham worked with a singleness of purpose, a 
logical persistency, and a courageous hatred of deceit and 
fraud,^ which have borne fruit in every department of politics 
and law. 

Men like Bentham, combining rigid consistency and unity 

of thought with the most logical lucidity, are naturally designed 

„^,. to teach and lead a generation that has begun to 

utilitarianism. . « . , . i , . -r • 

lose its faith m old institutions. It is easy to 
point to writers who anticipated his Utilitarian formula, such 
as Hume, Hutcheson, and the Italian criminologist, Beccaria, 
whose works were mastered by Bentham in early life. And 
Bentham himself relates that it was the perusal of one of 
Priestley's writings during his student days at Oxford that 
first reduced bis thoughts to shape and order. But that is no 
reflection on Bentham's originality. His claim is that having 
accepted with slight modifications Priestley's principle of the 
happiness of the greatest possible number, he made it the 
measure of the worth of all human actions and institutions 
and applied this touchstone to every department of thought 
and action, so that Utilitarianism became a universal philo- 
sophy and criticism of society. 

The philosophic value of the Utilitarian principle is not 
here under discussion ; its value to Bentham as a weapon of 

^ This charaoteiistic of Bentham is portrayed very skilfaUy by Robert 
von Mohl : "Life may lose its charm and romance in the dry prosaic light of 
Bentham's philosophy ; but there is honesty and trnth in his close touch with 
the realities of life. Shams are dispersed and much evil is destroyed. The 
analytical skiU with which he divides things and thoughts into their component 
parts is unrivalled . . . and his unities, unlike so many philosophic unities 
so-caUed, do not conceal real differences. . . . Bentham's persistent groping 
after the actual sometimes provokes our amusement as it always deserves our 
esteem. Nothing pleases him so much as to destroy a false generalisation, and 
his satisfaction shows itself when he passes firom proving the error to ridiculing 
the -absurdity. He is not concerned only with the obstacles that obstruct his 
path. He wiU go out of his way to unearth a lie or discover a fraud, 
particularly when such lies or frauds are detrimental to society" (see R. v. 
Mohl's LUtercUur und Gksckiehte tUr StcuUs-wissensehafUn, vol. uL p. 601). 
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controversj and an instrument of persuasion was un- 
questionably great. It gave one who called himself a loyal 
Tory in his youth an intellectual influence over BadicaUsm 
which soon amounted to an intellectual supremacy. The 
Utilitarianism which was turned by Bentham and his con- 
temporaries upon the political and social world was a critical 
method — ^keen^ logical, and effective. When Bentham, armed 
with an astounding knowledge of the practical details of 
English law and government, began to test their utility and 
taught his followers to do the same, he W8U9 forging a kind 
of JSHtik der proxUschen Vernumft for English institutions 
and public life in an age of almost superstitious conservatism. 
He used to complain that fashionable satire like Swift's was 
deficient in its supply of facts and production of evidence, and 
was himself never content with general mairims and principles. 
Once he had adopted the Utilitarian formula, he developed it 
into its logical consequences until, reaching the smallest needs 
of society and the most trifling problems of everyday life, he 
was able to elaborate positive proposals for reform. 

The development of Bentham's ideas upon legal and 
political questions is clearly shown in the order of his writings. 
He had heard at Oxford Blackstone's lectures on ,. ^., ._ ^^ 

iSentbam on 

the English constitution.^ The absurdity of Utwand 
Blackstone's political philosophy and the contrast 8°^®"^®"*' 
between the English constitution and Blackstone's notion of it 
80 impressed Bentham that he wrote and published in 1776 his 
Fragment on Government, a critical introduction to the Com- 
meTvtaries, which showed Blackstone's ideas of sovereignty to be 
the products of vicious and illogical thought. It was " the 
first publication by which men at large were invited to break 
loose from the trammels of authority and ancestral wisdom 
on the field of law." A wonderfully acute piece of criticism*, 
it was not merely negative; for while he attacked the 

^ In later life Bentham explained (see Die^. Nat, Biog,) that hie antipathy 
to Blackstone was on personal as well as scientific grounds; he could not 
admire one who was always "eager to hold the cap of flattery to the lips of 
high station." The FragmaU on OoverwmetUf which was variously attributed 
to Mansfield, to Camden, and (by Johnson) to Dunning, at once gave Bentham 
a position and introduced him to learned and polite society. Perhaps the 
intimacy with Lord Shelbume was the most important of its consequences to 
Bentham. 
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theory that the citizens of a State are bound together bj 
natural right, Bentham declared that the authority and rights 
of a State are founded, not on an original contract, but on 
the general utility of its institutions. Nothing was more 
hateful to Bentham in political science and jurisprudence than 
** Metaphjrsics," a term under which he included such con- 
ceptions as Law of Nature, Law of Beason, Natural Bights. 
He was never tired of pointing out that these conceptions 
were simply so many contrivances for distracting attention 
from realities and from investigation into the actual order of 
things. EQs sympathy with the French Bevolution did not 
prevent him from writing in words doubly remarkable for a 
son of the eighteenth century : *' The things that people stand 
most in need of being reminded of are, one would think, their 
duties ; for their rights, whatever they may be, they are apt 
enough to attend to of themselves."^ Yet he was a true 
rationalist in his disregard for the historical and organic 
element in human institutions and in his reliance upon reason 
and common-sense to accept his principle of the greatest 
happiness and his criterion of utility. In his Principles of 
Morals and Legislation he set forth for the first time a broad 
philosophy of Utilitarianism and made it the foundation of 
morals and politics. The book has been highly praised, but 
its practical consequences were not direct, and its theoretical 
importance is derived from its priority in the sequence of his 
writings. It is a stage on the road to great practical and 
philosophical achievements. 

From that time forward Bentham's energies were directed 
to Beform. He sought to build up rational principles of law 
by submitting existing institutions to the test of utility. He 
showed that the law of England was utterly devoid of science 
or system, and attributed its chaotic condition partly to the 
want of codification — ^partly to a preponderance of Common 
Law and Case Law over Statute Law, which he regarded as 
altogether excessive.^ He drew up schemes of reform for the 

' So also in the first chapter of his FragTnetU on Oowmment : " The idea of « 
natural society is a negatire one, the idea of a political society is a positiTe one. 
It is with the latter therefore that we should begin " (p. 187 of Montague** 
editifltL). 

' This opinion can only be accepted with modifications. Bentham certainly 
underrated the evils of bad draughtsmanship and the difficulties of interpnetatioii. 
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JtuUcatuie, the juiy syBtem, and procedure. Hia works on 
eTidence, on civil and criminal procedure, his proposals for the 
reformation oi prisons, and his attacks upon the chaos of 
I oonflicting jurisdictions exerted a powerful influence over( 
nineteenth century legislation. Indeed, Brougham, the first 
of the reforming Lord Chancellors, was a Mend and disciple 
of Bentham. 

Bentham was not the man to shrink from applying 
Utilitarianism to politics in the same practical fashion in 
which he applied it to the law. Caution, indeed, at first 
prevented him from indulging in frontal attacks upon the 
Government. While tyranny was at its height, he would 
expose a small abuse or memorialise a minister, and would 
circulate privately opinions which, if published, ¥rould have 
exposed him to prosecution. But all the time he was widen- 
ing the circle of his friends, and as years went by and the 
volume of discontent grew, his attacks on the ruling few became 
more open and vigorous. He called the King ''Corrupter- 
General," and ridiculed Party government. To secure his 
position philosophically, Bentham conjoined the " principle of 
self-preference" (ix. self-interest) with the principle of the 
greatest happiness, and from these two major premises deduced 
as by a logical process the principle of Constitutional Beform. 
The desire of each citizen for his own interest would regulate 
his own vote, and therefore the greatest happiness of the 
greatest number was most likely to be attained if all voted. 
Democracy therefore was the form of constitution which 
Utilitarianism indicated as the best Bentham's ideas upon 
the subject are expounded in two of his writings — the 
Catechisms of Parliamentartf Seform (1809), and a pamphlet 
of 1819 entitled JBadicalism not Dangerous} Both aim at 
proving that the special interests of the monarchy and of the 
aristocracy were conserved and protected by the constitution 
to the grievous injury of the common interests of the nation, 
and that the only remedy lay in the ''ascendancy of the 
democracy/' The supreme power should be in the hcmds of 

HiB olgact was no doubt democratic. He aimed at oyercoming the relnotanoe 
of Parliament to oyerrule by statute the decisions of eminent jadges. 

^ The two writings will be found in the third volume of Bentham's Works ; 
cf. Dickinson, op. eU. p. 82, and Bentham's Works, roL ix. p. 63. 
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representatiyes of the community who should exercise effectiye 
control over administration and expenditure. To this end, 
members of Parliament should be made independent of the 
Crown and the King's influence, and should be elected 
annually; for Bentham regards short Parliaments as an 
"antiseptic" — his own expression — to the misuse by 
delegates of their authority. Every householder was to 
have a vote, and the country was to be cut up into elec- 
toral divisions according to population. The vote was to 
be given secretly and in writing. In modem phraseology, 
Bentham proposed household sufirage, one vote one value, and 
the ballot. 

So much for the constitution of Parliament ; but Bentham 
had long been working at concrete questions of administration, 
Bentham as a ^^^ especially at the great problem of pauperism 
Poor Law — a department of State activity in which the 
Reformer, failure of the powcrs and governing capacity of 
the oligarchy first became painfully and disastrously evident. 
The Poor Laws and their administration had come to be re- 
garded by the Gk)vemment merely as a means to prevent 
discontent from developing into despair and revolution. No 
other supposition can account for such a monstrosity of mis- 
guided sentiment and economic fiEdlacy as the Poor Law Bill 
introduced into the House of Commons by Pitt in 1796. 
Bentham's ''observations on the Poor Law Bill, February 
1797 " are said to have been submitted to Pitt and to have 
" powerfully contributed to the abandonment of the measura" 
The Bill contained a fair wages' clause framed on the Speen- 
hamland principle. Bentham denounced it as cm equalisation 
of idleness and industry. Then there was a clause which 
Bentham denominated the Family Belief, or extra children 
clause, because it provided that the pay of the idler should 
increase with the number of his children. Of the clause for 
providing the legal poor with cow-money, he wrote : " Hitherto 
the danger of profusion has confined itself to income. It 
now threatens capital . . . the pension during pleasure is 
instantly converted into a pension during years or during 
life . . . the spigot was there opened, here the bung-hole." 
This admirable pamphlet seems to have lain undisturbed 
among Bentham's MSS. until 1838, when it was found by 
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Edwin Ghadwick and published for private circulation.^ It 
is of particular interest at the present time in connection with 
the proposals for Old Age Pensions. Pitt's Bill accepted the 
principle of " home provision/' now better known as outdoor 
relief, and provided for what Bentham ironically termed 
"superannuation annuities humanely destined to difihse a 
gleam of comfort over the evening of Ufa" 

Bentham's contributions to Poor Law Reform went far 
beyond mere criticism. He was theoretical champion of the 
so-called Labour Test, and he formulated the principle that 
the workhouse or nothing slm nld ^ ftflfewd tft *' aturdy " and 
ab le-bodied pa upers. He is responsible for many practical 
proposals which positively bristle with details. The fjEimous 
panopticon is an almost comical illustration of his passion for 
working out his theories in the concrete. It may be described 
as an architectural design for carrying out the Benthamic 
'' principle of inspectability " in private cmd pubUc institutions 
of all kinds, but especially in the case of workhouses, peniten- 
tiaries, and prison& These were to be built in a circular form 
with a conning tower in the centre so constructed that the 
governor, sitting in the conning tower, would be able to 
observe unseen all the movements of those committed to his 
charga' 

Of the results of Bentham's theories and proposals upon 
the Poor Law and the constitution of Poor Law authorities 
we shall speak in the next chapter, when we shall be better 
able to judge of their importanca The boldness of his ideas 
and his obstinate perseverance in a costly experiment will 
astonish us less if we remember that it was the age of Bobert 
Owen's New Lanark, and of the phalansteries of Fourier. 

But we have by no means exhausted Bentham's work as 
an originator of reforms. The question of a more rational 

1 The " Obseryatlons " may be read in vol. viii. of 6owring*8 edition, pp. 
440-461, and the remainder of Bentham's publications upon the Poor Law are 
contained in the same yolume. 

* There was a good deal in the idea, and Bentham managed to get a Bill 
through Parliament for an experimental scheme of penitentiaries. But George 
the Third refused to sign the Bill. Bentham wrote a "History of the War 
between Jeremy Bentham and George the Third." The Millbank penitentiary, 
however, which was opened in 1821 for the reception of prisoners, was built on 
the "radiating " principle. 
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organisaiioii of the Civil Service, including a reduction in the 
number of sinecures, with a view to public economy and 
efSciency, had been brought into the region of practical 
politics by Burke, and some improvements had been effected 
before the Napoleonic wars began. Bentham applied himself 
to the problem in his '' Official Aptitude Maximised, Expense 
Minimised." Indeed, nothing that was of practical moment 
escaped the test of his Utilitarian standard. He took up 
education and attacked the curriculum of the middle and 
upper class schools for the excessive space assigned to 
the study of Greek and Latin. He assisted in the first 
attempts of Lancaster and Bell to institute national 
elementary schools for the masses. And lastly, he gave a 
great impetus to the Badical movement by providing means 
for founding the TVestminster JReview. This famous oi^an of 
philosophic Badicalism was established in the year 1824, and 
soon rivalled the Whig JEdinburgh and the Tory Quarterly 
Beview. It would be difficult to exaggerate the value of this 
addition to the forces of Beform. The remarkable talents 
which rallied to the new review gave literary prestige to a 
movement which had been contemptuously denoimced as a 
mere agitation of violence and ignorance. It was demon- 
strated to poUte and cultivated society that Badicalism had 
not only popular support but a philosophic basis.^ 

Bentham's later years were taken up with the preparation 

of his Constitutional Code, the most complete and com- 

Bentham's p^ehensive as well as the most mature of all his 

GonBtitationai works.^ It was begun in consequence of a 

^ request from the CortSs to provide a constitution 

and a code of laws for Portugal ; and though the specific 

scheme fell through, Bentham completed and developed his 

preparatory sketches into what may rightly be regarded as the 

work of his life, seeing that it contains not only his codes of 

civil and penal law, but also those ideas on the subject of 

constitution and administration which he had gradually formed 

in his mind in the course of studies and discussions extending 

^ For the rise of the WegimifuUr Beview see Spenoer Walpole, op. cU. pp. 
261-266 ; and John Stuart Mill's Autobiography. 

* The Oonstitntional Code takes up vol. ix. of the standard edition of 
Bentham's Works. 



Digitized by VjOOQ IC 



CHAP. I REVOLUTION AND REFORM 91 

over forty years. In the Constitutional Code Bentham seeks 
to set forth a rational constitution and a rational system of 
administration in harmony with the principle of the greatest 
happiness of the greatest number. In spite of many strange 
pedantries of language and method this great code is a maryel 
of lucidity. We may criticise the idea of drawing up a 
system of government to suit all times and all peoples — ^we may 
ridicule it as an example of political metaphysics ; but the 
value of Bentham's work remains, and his influence survives 
in the institutions of his own country. The completeness 
of detail^ the careful elaboration of the constitution, and of 
the inward mechanism of government, and withal the organic 
unity of the whole, made a deep impression on the mind of 
English reformers. So much labour and ingenuity, it was 
argued, would not have been expended upon unreal and illusory 
reforms. A systematic view of a modem State in all its 
complexity with scientific laws and regulations was utterly 
strange to English thought, steeped as it always had been in 
empiricism and only inclined to such piecemeal legislation as 
a particular grievance or a particular occasion might demand. 
Many anomalies, which still exist in English law and ad- |y 
ministration, are referable to this particularism. On the other 
hand, the legislation of the nineteenth century presents many 
examples of large methodical and systematic schemes of reform, 
more especially in the organisation of the Courts of Law and 
of the authorities responsible for internal administration. And 
Bentham it was who taught the nation that scientific methods 
and scientific investigations are indispensable if laws are to be 
made adequate to the needs of a modem industrial society. 
A great series of reforms followed his death ; and of them none* ^ 
were more Benthamic in the best and truest sense than those 
which built up the modem system of local government in 
England. 

It remains to trace out from the Constitutional Code the 
main ideas which Bentham desired to apply to the reorganisa- 
tion of English government ; for in these are to be found the 
germs of the reforms which actually came to pass in the next 
two generationa The book falls into two parts, the first being 
a kind of general introduction to the constitutional laws of 
which the second is composed. In the first part, starting 
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from the principle of happiness or utility, he deduces the 
proposition that the whole people should participate equally in 
goyemment. With the American constitution as his model, 
he distinguishes constitutional law fix)m other law and marks 
ofif the Supreme Constitution (authority) from the Supreme 
Legislation. Under this second comes Supreme Operation, as 
he styles the chief executive authority. He supports his 
argument in favour of a Bepublican form of government and 
against a State Church by references to English experience. 
George IIL is adduced as an illustration of the corrupting 
influence of Monarchy upon the whole organisation of a State. 
The existing constitution of England is described as a rule of 
the few over the many — a typical oligarchy. 

For whereas " the ruling few " would not rule in the 
interests of the whole nation, the converse proposition does not 
hold. So the conclusion is reached that complete democracy 
is the object of scientific reform; and the size of a modern 
State adds, as a further condition of democracy, representative 
government. The people are the sovereign power. Every 
adult male is a voter and shares in the election of the 
Legislature and of those who control every organ of executive 
government.^ 

The Legislature is elected yearly, and this again elects the 
Prime Minister — an idea obviously suggested to Bentham by 

the constitution of the United Statea Govem- 
Jj^J^j^ ment in the abstract appears as a combination of 

the judiciary and the administrative. Both 
must carry out the commands of the Legislature, but the first 
only so long as those commands do not involve a ''litis 
contestatio." For the purpose of forming the Legislature 
and of carrying on government the whole State is divided 
mechanically into districts, subdistricts, and these again into 
bisdistricts of equal siza Bisdistricts are the smallest' ter- 
ritorial divisions, and their " Local Headman " is the smallest 
organ of government. Each district is an electoral division 

^ For the elaboration of these principles so far as relates to central goyem- 
ment in this, the most remarkable of all constitutional Utopias, the reader 
mast refer to the codex itself, which corers 662 pages of small type in Bowring's 
edition. 

* Though, if necessary, bisdistricts can be divided into trisdistricts, and so 
on ad U^Uum, 
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for the election of a member of the Legislature, and is itself 
the area constituted for a local Sublegislature. Each sub- 
district is a " voting place " (polling district) for the Legis- 
lature and an electoral division for the Sublegislatura 

Such an arrangement would have seemed comparatively 
natural and practical to a Frenchman. Its complete diEoregard 
of all the local, historical, and individual peculiarities of 
parishes, townships, unions, counties, municipalities — to say 
nothing of hundreds, wapentakes, liberties, manorial courts, 
and the other elements in the constitutional chaos we have 
attempted to describe — might well make the Benthamic State 
seem to English administrators and lawyers to be the most 
absurd and impracticable dream that ever crossed the mind of 
a philosopher. 

Bentham carefully distinguishes the sphere of central from 
the sphere of local government. The first is under depart- 
mental Ministers, twelve in aU,^ whose appointment is made by 
the Prime Minister and ratified by the Legislatura The 
subordinate ofi&cers of central government are appointed by 
the departmental Ministers and ratified by the Prime Minister. 
But the production of a certificate of competence from a public 
examiner is a condition precedent to appointment Strangely 
enough — a concession to the parsimony of less enlightened 
Utilitarians — Bentham further stipulates that preference shall 
be given to candidates who are willing to accept a smaller 
salary than that which has been advertised. 

The system of local government imitates that of central 
government down to the smallest details. First the Sub- 
legislature corresponds with the Legislatura Bentham's 
Then the Sublegislature has its executive organs system of Local 
like the Legislature, subordinated, however, to ^^«^«^*- 
those of the superior body. With this limitation each Sub- 
legislature has its departments, its officials, its public services, 
and institutions to supervise and maintain throughout its 
district for aU the proper purposes of local government. 
What, then, are these purposes ? What is the proper province 

^ Namely, for Election, LegislatioxijArmy, Nayy, Pl-eTentiye Service, Interior 
Commimication, Indigence Relief, Education, Domain, Health, Foreign Re- 
lations, Trade and Finance. Supervision is the chief duty of each departmental 
Minister. 
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of local government ? It is coextensiye according to Ben- 

tham with four departments of State — ^that of Preventiye 

or Police^ that of Indigence or Poor Law Belief, that of the 

) Domains, and that of Education. The elected members of the 

' Sublegisktare, as of the Legislature, receive payment from the 

\ Stata 

Lowest in Bentham's hierarchy of government stands the 
Local Headman. He is elected by the majority of the electors 
of the bisdistrict or of the trisdistrict, and is an executive officer 
who acts under the ministers and subordinate functionaries of 
both the central and local L^islatura But he also executes 
judicial orders and sentences ; and in the narrow field of local 
government it is his duty to cany out the will of the locality 
as expressed in the laws or bye-laws of the Subl^islature. 
So that in the Local Headman in his small sphere all the 
functions of government as distinguished from legislation are 
concentrated, just as in the larger sphere of the State they are 
concentrated in the Prime Mimster. Thus Bentham confers 
upon the Local Headman the functions of Greneral Assistance, 
Legislature Aiding, Administrative Aiding, Stipendiary Army 
Controlling, Damage Preventive, Eleemosynary, Hospitality- 
Exercising, Judiciary Aiding, Communication Aiding, etc. — an 
) analytical statement which is intended to exhaust the whole 

field of inner administration. The democratic princij^de that 
terms of office should be short applies to the Local Headman ; 
and so too does the principle of payment of members. He has 
the privilege accorded to other officers of the Benthamic State 
of nominating a Deputy. A remarkable creation indeed is 
this Local Headman, suggested no doubt in part by the French 
Maire. ''In the French system," writes Bentham in the 
preliminary observations of Chapter XXV. on Local Head-- 
men, '' the sort of functionary whose logical field of authority 
is most diversified, and at the same time his local field 
narrowest, is styled Maire: mairt from the Latin major, 
whence also the English mayor. But if , to a functionary to 
whom are confided the functions that will presently be seen, a 
name were given to which a set of ideas, comparatively so 
narrow, stands associated, a continually recurring train of 
misconceptions would be the result. As to the English 
system, no functionary under this name (Mayor) does it pre- 



Digitized by VjOOQ IC 



CJHAP.I BEVOLUTION AND REPOKM 



(5p 



sent in any spot within the territory, except here and there 
one, among those which several centuries ago were ooTered 
with buildings." Then he argues that if such a functionary 
is needed whore the houses are dense, so much more will he be 
needed where they are scattered. For of executive or adminis- 
trative work it may be said that " the fiEusility will be as the 
density ; the difficulty as the thinness." Moreover, he goes on 
to say, ^ to the office of the functionary called rrtayor, there are 
in the English chaos about as many difiTerent functions 
attached as there are towns in which a functionary of this 
denomination is to be found." ^ 

Of Bentham's proposals for organising a State the above 
outline, slight though it be, must suffice. It is impossible, 
^ without turning to the original, to gain any idea of the 
completeness of Bentham's Constitutional Code or of the 
wonderfully logical power with which he marshals and groups 
his particular& But our concern is with Beniham 
Bentham as an originator of reform, as a consti- u m 
tutional innovator. As such he may be said to ®^*€^**^'- 
have introduced four more or less original conceptions into the 
theory of the functions of a State and its organisation. 

1. He attempts to solve anew the problem of the relations 
between local and central government. In his system the 
Legislator is omnipotent His local " field of service " is the 
State, his logical ''field of service" is the field of human 
action. Physical necessity forces him to trust the executive 
to ministers dependent on a Legislature which represents the 
will of the whole nation, and to sub-ministers dependent on a 
Sublegislature which represents the will of the local community. 
But the central Parliament and its organ the Ministry always 
preserve a supervisory control over local administration. Here, ^ 
then, is formulated the principle, novel to the historic constitu- 
tion of England, that there is no province or function of public 
administration in which a central government in its ad- 
ministrative as well as its legislative capacity is not entitled 
\ to interfera The new principle of " inspectability " is 
expressed on the one hand by the supervisory control of the 
Ministry, on the other by the subordination of the Local 

1 See Bentbam's Works, toI. is. p. 613 (Gonstitutioiia] Code, Bk. II. 
chap. zzY. sec. 1). 
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Headman. The Minister at the top controls the Headman 
at the bottom of the official ladder. The light at the centre 
radiates to the very circumference of the State. In the next 
chapter it will be shown how potent a force this new idea of 
central administrative control proved in the reformation of 
English local government. 

2. Bentham recognises that there is a sphere of local 
interests, and that these interests must be looked after by the 
inhabitants of each district, though he regards them — and 
here his system is in direct contradiction to the historical 
development of English institutions — as belonging to a 
secondary and subordinate branch of administration. Another 
great change which Bentham introduced into English habits 
of thought was the idea that representative democracy for 
Parliament involves representative democracy for local bodies. 
Even his centralisation, if it requires bureaucracy, is founded 
upon democracy. If the relation between the Headman and 
the Minister remind us of that between the French Maire and 
the French central government, it must be remembered that 
Bentham had taken care to anglicise the French Prefect. It 
would seem that he was influenced in this matter by American 
law, and the relation of the State Legislatures to Congress. 
It was Bentham, in fact, who taught the Badicals to be 
thorough democrats — to regard the reform of Parliament as 
only a step towards the realisation of democracy in every 
department of government. He is the author of the idea 
of democratic administration in both central and local 
government. 

3. Bentham taught his disciples, as one of the axioms of 
true democracy, that the territorial bases and divisions of 
government should be the product, not of history and accident, 
but of the actual needs of existing society — in short, that the 
country should be planned out into administrative districts 
by the rule of utility or convenience. At the same time, 
Bentham's institution of a Local Headman teaches the 
desirability of concentrating the whole administration of a 
district in the hands of a single executive organ, although it 
must be admitted that his love of differentiation led some of 
his practical, but unintelligent, followers to multiply local 
authorities as well as central departments. This misinter- 
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\ pretation of Bentham has had serious consequences, but the 
eiror is already in process of correction.^ 

? 4. Bentham demanded that the Civil Service should be 
governed hj economy and efficiency^ and that technical com- 

( potency should be the ground of appointment He returned 
to the charge again and again. In that golden age of sinecures 
and patronage he wrote of open competition for public 
appointments, and familiarised the governing classes with the 
Udea that the paid official of the local, as well as of the central, 
•government should be a trained expert, equipped with all the 
technical knowledge necessary for his particular department. 
Legal officials should understand law, medical officers medicine, 
and so on. It is difficult now to realise what a startling 
revelation this was to the contemporaries of Bentham. No 
doubt the neglected condition of the field which he b^an to 
plough with such industry, science, and art accounts to a large 
extent for the fruitfulness of his labours. But much must be 
allowed to the intellectual force and originality of the man whose 
doctrines overcame in the course of two generations the spell 
of tradition, the self-interested opposition of the governing 
classes, and even the hardy conservatism of the English 
character. G^erman philosophers, indeed, have neglected 
Bentham. Even Bobert von Mohl, who alone appreciates his 
genius, thinks Hill Burton's eulogy absurdly exaggerated, 
because Hill Burton declares that nearly all the great reforms 
of the first half of nineteenth century England were 
originated by Bentham. The opinion of Sir Henry Maine ' 
might be quoted in support of Hill Burton's proposition, which 
is indeed strengthened by publications of a later date. But 
the best and most conclusive evidence of all is to be drawn 
from a comparison of Bentham's teaching with the legislation 
which followed it To that legislation we now turn. 

^ Thas the Highway Boards and Burial Boards and the different Local 
Boaids in the same ortMOi area have praotioally disappeared. A more question- 
able change — the substitution of county, borough, and district councils for 
School Boards, which has been effected by the Education Act 1902, marks the 
disappearance of another ad hoe authority. 

' See Maine's AncietU Law, pp. 78, 79. 
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CHAPTEB n 

MIDDLE CLASS BSFOBM OF LOCAL GOVERNMENT 

I. The B^orm of the Poor Laws 

With the pcussmg of the Seform Bill in 1832 the 
political piedominanoe of the middle classes was sabstitnted 

for that of the anstocracj, and the new rulers 

t^^u^'of soon began to write their interests and ideas 

*^^*^M2^^ upon the Statute Book. Such legislation was 

indeed natural and inevitable. Changes of 
constitutional law which produce no alteration in govern- 
ment and administration are as useless as the echoes of an 
empty political phrase. The middle classes of England were 
not likely to be satisfied with the control of Parliament. 
The Act of 1832 was regarded as the instrument rather 
than as the aid of reform. And the first and most im- 
portant task of the first of the middle class Parliaments 
was to bring about such a change in the structure and 
functions of inner administration that they would harmonise 
with the new composition and the new ideals of Parliament. 
Not that this task was consciously imposed by the new 
electorate and undertaken by their representatives. It is 
rather to be ascribed to the working of a hidden law of 
politics, a law of universal operation, but at no time or 
place more evident than in the recent history of England. 
Each success of the democracy in widening the Parliamentary 
franchise has been closely followed by a period of adminis- 
trative reform, during which democratic ideas are transferred 
from the formal spheie of political rights into the actual 
service of the State and the practical work of government. 

98 
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Henoe the thoroughly organic character of English de- 
mocracy. After each reform in Parliamentary machinery, V 
in 1832, and 1867, and 1884, there has been time left 
(and well employed) for bringing the subordinate public 
authorities and services, national and local, into line with 
Parliament To confine our attention strictly to the pro- 
vince of internal administration or home afikirs, the Seform 
Act of 1832 was followed by reforms in the Poor Laws and 
in Municipal Corporations, which turned the practical notions 
of Radicalism to the practical purposes of government. That 
of 1867 was followed by Mr. Gladstone's great Beform 
Ministry, which set up a national system of education and 
made many other important and democratic changes in the 
public service.^ The Beform Act of 1884 extending the 
franchise to agricultural labourers was followed by the complete 
democratisation of local government in the Acts of 1888 and 
1894. Thus administrative reform follows upon constitutional 
reform, and the years 1832, 1867, and 1884 divide our 
subject into three period& Not that these great steps involve 
great or startling discontinuity. In local, as in central, 
government the new ideas and forms have grown up on 
historical ground. Dififerent as the Parliament of to-day 
is from that of the eighteenth century, or as that of the 
eighteenth was from that of the sixteenth century, yet it 
is still the same English Parliament. Plenty of old forms 
and traditions remain, and all the changes brought about 
during the nineteenth century have been effected by the 
same customary or statutory processes which ruled the earlier 
developments. And as with Parliament, so with the depart- 
ments of government and the subordinate authorities. Not 
only have many stones of the old been built into the new 
buildings, but even of the ground plan many parts remain 
almost unaltered. 
! The English democracy has always treated the constitution 
. as a precious inheritance, has shrunk from novelty, and has 
. only adopted changes when convinced of their utility or 
[ necessity. This it is which makes so necessary a historical 
(treatment of the changes we are about to describe in the 

1 Such A8 the abolition of purohase in the anny. Brace's great Licensing 
Bill unhappily failed. 



Digitized by VjOOQ IC 



100 ENGLISH LOCAL GOVERNMENT pabth 

inner administration. About the time when the early repre- 
sentatives of Radicalism began their attack on Parliament and 
The broakdown *^® outcr part of the oligarchic system, its inner 
oftheoiiguohic props were already beginning to show signs of 
system. weakness and decay. But local institutions 
require local and detcdled criticism as well as a minute know- 
ledge of law and administration. What is intolerable in one 
place may be tolerable in another owing to a difference not in 
the functions of the office but in the character of the officer. 
Consequently problems of internal administration can scarcely 
ever offer good material for popular agitation. Administrative 
grievances are too petty and cpnfined to appeal to the national 
imagination. Only when government has become openly so 
incompetent and corrupt that the evil results are patent to the 
meanest understanding is it possible to enlist popular interest 
and indignation. But this condition was fulfilled in England 
at the begianing of the nineteenth century ; and Parliament 
soon ceased to monopolise the attention of the Beformers. The 
press began to inveigh against particular institutions and par- 
ticular abuses of administration. William Cobbett, one of the 
first of the great popular journalists, roused the masses against 
the cruel illegalities perpetrated by country Justices. Men 
were taught in a hundred pamphlets to inspect constitutional 
' evils from the standpoint of common sense and individual ex- 
perience; and in a few years' time the teachings of Bentham and 
his school had been so widely circulated by these means as well 
as by the speeches and motions of their friends in Parliament 
that the public mind had become familiar with systematic 
criticism of government and disposed to accept a thorough 
scheme of reform. Indeed, the maladministration had become 
so appalling that Tory governments time after time brought 
forward remedial measures which served to attract attention 
to the real evil, though more often than not they inflamed the 
discontents which they were intended to abate.^ 
v^ The fEulure of the machinery of government and of the 

V classes to which it was entrusted was felt in almost every 
branch of administration. But the disease had spread farthest 
and with the most fatal consequences in the department upon 

^ Thus proposals to amend the Poor Laws engaged the attention of Parlia> 
ment in almost every session between 1780 and 1884. 
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which the Elizabethan legislature had rested the whole system 
of local govemment. It was through the operation of the 
Poor Laws that the nation, shortly before the pass- jjaindminirtra- 
ing of the Beform Bill, found itself on the verge of tion of the 
bankruptcy and ruin. The statute of Elizabeth ^"^ ^^ 
had been followed by less wise measure& In 1691 an Act^ was\ 
passed to lessen " the many inconveniences " which, said the 
preamble, " do daily arise by reason of the unlimited powers of 
the overseers, who do frequently upon frivolous pretences, but 
chiefly for their own private ends, give relief to what persons 
and number they think fit." Accordingly the authority of the 
Justice was strengthened in order that (to borrow the words of 
a recent writer) society might be protected ''from the encroach- 
ment of the pauper and from the weakness or dishonesty of 
the overseer." * Five years later the Act was strengthened .by ^ 
another ' enabling Justices of the Peace to abridge or withdraw 
the relief enjoyed by " idle, sturdy, and disorderly beggars " of 
both sexes. These provisions, intended to be exceptional, 
soon led to abuse& Persons would apply to Justices of the 
Peace and obtain relief '' upon false or frivolous pretences " 
and " without the knowledge of any officers of the parish." ^ 
The Act passed to remedy the remedy seems to have been 
inoperative. At any rate the whole administration of the^ 
Poor Law gradually passed from the parish into the hands of 
the Justices until in the latter half of the eighteenth centuiy , 
the Justices were practically supreme. A still more serious ^ 
evil had been growing up. The labour test prescribed by the 
Elizabethan law was falling into disuse, and it had become 
customary to give outdoor relief in money pajnments to the 
able-bodied and infirm alike without distinction. It is true 
that at the beginning of the eighteenth century workhouses 
were invented, and many curious and interesting experiments 

^ 3 and 4 William and Mary, cap. 11. 

^ Mr. Thomas Mackay in his yaluable supplementary volume (toI. ilL) to 
Sir George Niohoirs Bistory of the JEngUah Poor Law. 

> 8 and 9 William III. cap. 80. 

^ See the preamble to 9 Geo. I. o. 7, which attempted to check this abuse by 
giving the parishioners and Overseers a certain control over the Justices, so 
that firom that time forward there were in the eyes of the law three authorities 
to look after Poor Law relief controUed by and controlling one another. The 
same Act empowered parishes to purchase or hire workhouses. See Mackay, op. 
tit. p. 78. 
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made under the Act of 9 George L c 7, already referred to.^ 
But only a few of these workhouses were managed on really sound 
principle& The extravagant hopes of enthusiasts were seldom 
/ realised,and the passing of Gilbert's Act' sixty years later marks 
/ another fiEdling ofif in the wisdom of Parliament This Act, 
I which vested all powers of giving relief in the Justices and a 
\ Board of Guardians appointed by them, provided that only im- 
potent persons and children were to be sent to the Poorhouse. 
Those who were wiUing to work but unable to find work were 
to be employed and paid by the Guardians at suitable work in 
their own parish. Thus the workhouse test was destroyed, and 
outdoor relief was established as the rule of Poor Law adminis- 
tration by the sentimental humanity of the time. The manu- 
facture of pauperism by regular methods and on a national scale 
had begun. The industrial revolution exposed, aggravated, and 
accelerated a danger which might for a long time have been 
kept within limits and concealed by the old conservatism and 
economic stability of English society. It would indeed have 
needed a perfect Poor Law and a perfect administration to have 
saved the country whoUy from the troubles which broke upon 
her in the first two decades of the nineteenth century. Bufe 
the law was not good and the administration was much worse, 
for it was in the hands of the Justices of the Peace, drawn 
from the landed gentry, and ^nbodying that spirit of autocratic 
dilettantism which marked the internal government of England 
from 1800 to 1830. The glaring abuses of Poor Law adminis- 
tration may be ascribed partly to incompetence, partly to a 
combioation of tyrannical and patriarchal motives. 
/ The magistrate who would sternly suppress a popular 

/ demonstration was ready to be the patron of the cringing 
I poor, and even to supplement wages out of the 

^fw^el!^ rates, a device which appeared to obtain some 
support from the classical economists.' The 
Berkshire magistrates thought that it would be well to fix 

^ Wliile it remained in force, says Mr. Mackay, it proved useful and enabled 
the overseers and parish authorities to introduce a form of workhouse test. 
Mr. Mackay gives a variety of illustrations, pp. 78-86. 

« 22 Geo. III. c. 88. 

' And especially from Ricardo's contention that wages (the market price of 
labour) tend to be about the sum which will provide a bare subsistence to the 
labourer. 
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this minimnTn, and aooordingly they compiled a table to show 
magistrates and overseers " at one view what should be the 
weekly income of the industrious poor/' the scale varying with 
the price of the gallon loaf and with the size of the labourer's 
fSEuoily. 

This sliding scale for Poor Law purposes was adopted 
on 6th May 1795, at Speenhamland, and the principle 
was 80 widely adopted or emulated in other counties 
that this resolution of a county bench became known as 
the Speenhamland Act Thus poor rates came to be em- 
ployed regularly to supplement wages as well as to support 
the infirm poor. The consequences were soon seen and felt. 
So &r as can be ascertained the sums raised for the relief of 
the poor amounted in 1698 to £819,000. The introduction 
of workhouses combined with careful administration had 
reduced the sum to £619,000 in 1750, a very striking 
reduction, considering the growth of population, although of 
course Walpole's policy had maintained peace and encouraged 
prosperity. But in 1776 the poor rates had risen to 
£1,521,000, and in 1785 to £1,912,000. Then they began 
to advance by leaps and bound& In 1813 the burden was 
£4,267,000, and it rose uninterruptedly until it reached its 
maximum height of £7,870,000 in 1817.^ But the full 
meaning of the figures was not known until 1834, when the 
Boyal Commission appointed by the Beform Ministry of .Lord 
Grey issued its first report.^ It was found that throughout 
the country, whether a fixed scale had been adopted or not,^ 
employers of labour had come to regard the rates as a grant 
in aid of their wage funds. They were able to reduce pay- 
ments below the ™niTnnTn nccessary for subsistence, leaving 
the workman to get the remainder made up out of the rates. 
A system which supplied cheap labour was naturally in fSeivour 
with employers, and the practice was supported by a theory 
that low wages are a necessary condition of successful industry. 
The first to raise the alarm were people living on fixed in- 

^ Gf. Fowle, Poor Lww^ pp. 61-62. The population was then only about 
11,000,000. In 1871 the buiden was about the same for about double the 
population. 

* Vol. zxrii., P. P., 1834, reprinted by order of the House of Commons in 
1885 (Byre and Spottiswoode, 1894) ; of. Martineau, Inbrodwiion to the History 
of the Peace, pp. 82, 879 ; and Mackay, op, cU, ohaps. iii. and Iy. 
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comes, and soon the middle classes generally began to recognise 
the mischief. In some places rents as well as profits weie 
almost swallowed up in rates. Landlords began to pull dovn 
cottages in order to get rid of paupers. But nothing coidd 
prevent the growth of a pauper population, while the Allow- 
ance system, which proportioned relief to the number of 
children, encouraged reckless marriages. The working popula- 
tion sank lower and lower into physical and moral degradation. 
The traditional thrift, independence, and industry of the 
working classes seemed in a &ir way to disappear. It became 
more profitable for a workman to be a pauper than to remain 
independent 

The efifects of Poor Law relief were aggravated by the 
Law of Settlement and its administration. A statute of 

Charles 11.^ gave power to the Justices to order 
Seuiement ^^7 person who came to settle in any parish in 

a tenement of less than £10 a year to be re* 
moved to his place of birth (or legal settlement) within forty 
days after his arrival on complaint being made by the over- 
seers or churchwardens. Thus the emigration of superfluous 
labour from over-populated districts was checked and labour 
was artificially prevented from finding its natural markets.* 
The Law of Settlement was a good instance of truly parochial 
legislation ; the theory on which it rested was that each 
parish should support its own poor and be able to exclude 
the poor of other parishea' A state of things involving so 
much moral depravity and economic misery required heroic 
r remedies. The new Commissioners proved equal 

I tioiuoUhe ^ ^^^ emergency. Their inquiries had been 
PootUw thorough and their recommendations went to 

the root of the evil To put an end to indis- 
^criminate outdoor relief; to make the workhouse or nothing 
the choice of the pauper, save in exceptional cases ; to alter 

1 14 Gar. IL o. 12. 

' Gf. Firtt Beport of the Poor Law OommistUmt 1884, pp. 57, 68, 61, 68, 66- 
70, on the conseqaences of the system to employer and workmen ; on the inoom- 
petence of the old organisation, and especially of the Justices, pp. 89-125. 

' Adam Smith said that in his day there was hardly a poor man in England 
of forty years of age '* who had not in some part of his life found himself most 
cruelly oppressed by this ill-contriyed law of settlements." — See Wealth of 
NoHonit Book I. chap. iz. 
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the Law of Settlement — these were the grea4} Badical reforms || 
proposed by the Commissioners and soon to be placed on the/j 
Statute Book. These proposals, however, only struck at the 
legal as distinguished from the administrative evil. It is with 
the reform of the authorities which administered the law that 
we are particidarly concerned ; and this was a subject which 
the Commissioners themselves regarded as of the first moment. 
In polite but firm language they proved to a demonstration 
that all other reforms would be unavailing unless a change 
were made in the structure of Poor Law administration. If 
the intention of the Elizabethan statute had been defeated 
the Justices were mainly responsible, and must bear the chief 
blame for the catastrophe. But for their complete political 
and administrative autonomy and the utter want of central 
control such a development of mischief would have been im- 
possible. This finding of the Commission, which left the wayX 
open to reform, was inspired by Chadwick,^ to 
whose ability, consistency, and energy the pass- ^^"Jia!^ 
ing of the Bill (1834) and its consequent 
administration afterwards were also very largely due. Chad^' 
wick was a true Benthamite and devoted himself during a 
life scarcely shorter than his master^s to carrying the 
Benthamic theories into English administration. 
Previously to his connection with the Commis- R^I,f*IS)ptod. 
don, Chadwick published articles urging the ' ;J 

necessity of placing a check upon the corruption of local | 



^ authorities by means of administrative centralisation. Join- 

^ Edwin Chadwick, bom at Longsight, near Manoheater, in 1801. He was 
introduced by John Stuart Mill to Nassau Senior, and by him appointed 
Assistant Ck>mmis8ioner. His report, says Senior, gave more assistance than 
those of the rest of his colleagues put together, and contained the gist of the 
recommendations afterwards adopted. In 1888 he became a member of the 
Commission and was responsible with Senior for the final report. He con- 
tributed to the Wettminsier lUview, became a disciple and friend of Bentham, 
and liyed in the philosopher's house during the last year of his life. The 
confidence which the young man inspired in the old may be inferred from the 
offer (not accepted) of a provision which would have enabled Chadwick to 
devote his life to the exposition of Benthamism (cf. Mackay, op, eU. pp. 87-42, 
and passim; also article on Chadwick in XHctumary of Naiional Biography). 
For Chadwick's ideas on administration, see his own book published in 1885 on 
the evils of disunity in Central and Local Administration ; and Richardson, 
Ths ffeaUh of Nations, A Review of the Works of Edwin Chadwick, London, 
1887, 2 vols. 
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ing the Poor Law Gommifision in 1833 he soon persuaded 
Nassau Senior, the famous economist, and Sturges Bourne (who 
represented the older school of Poor Law Beformers) to adopt 
\ /'his own plan, which, so far as related to the new organisation, 
may be summarised under the following heads : — 

(1) The creation of a new Poor Law district to take the 
place of the parish, and of a new organ of Poor Law ad- 
ministration to take the place of the overseers and Justices 
of the Peace. 

(2) The principle upon which the Union was formed was 
utility, %.e. geographical and administrative convenience. It 
was only historicfd in so far that the parish was accepted as 
the unit of formation.^ The plan iisually adopted after the 
passing of the Act was to make a market town the centre of 
a union, and to group round it the neighbouring parishes 
which used the market. The Guardians could then meet and 
transact Poor Law business on the market day — ^the day on 
which private business would naturally have brought them 
together.^ According to Nassau Senior, Chadwick was the 
" sole author " of that part of the report which dealt with the 
union of parishes. Unions were reconmiended on two main 
grounds : (a) the economy of large operatioiu, including 
centralised management, fewer but better paid and more 
efficient officers, and larger contracts offered for public com- 
petition ; (b) the better dassificaiwn of paupere^thd advantages 
of which they compared with those of the subdivision of 
labour in the sphere of competitive enterprises. 

This idea of increasing the area in order to classify the 
objects of administration was known under the formula, 
" aggregation for the purposes of segregation." 

(3) The Poor Law authority which ruled over the Union 
was called the Board of Guardians. The Justices of the 

^ The parish was retained as the financial unit — the Oveneers oontinning 
in office for rating purposes. 

9 See sec. 26 of the Poor Law Amendment Act, 1834 (4 and 5 WiU. IV. c. 
76), hy which Commissioners were giyen power to form parishes into unions as 
they thought fit— each parish, however, still paying for the relief of its own 
poor. Mr. Mackay at p. 164 quotes from a written report prepared hy one of 
the Assistant Gomnussioners, recommending the formation of a union of twelve 
parishes with Rye as the centre. The writer argued that such a union would 
be geographically convenient, presented no legal objection, and was favoured 
by all the ratepayers, rural and urban, of the parishes affected. 



Digitized by VjOOQ IC 



CHAP, n MIDDLE CLASS REFORM 107 

Peace acting in the district were made Guardians ex officio. 
The rest of the Board was elected by voting papers by 
qualified ratepayers, the larger ratepayers having additional 
votes.^ 

(4) A Poor Law Board of central control called Conunis- ^y-^ 
sioners was established in London with large powers over the ^^ 
local authorities. Its duty was to enforce the carrying out of 
the Poor Laws by issuing rules, orders, and regulations for the 
management of the poor, the formation of tmions, the govern- 
ment of elections, etc For these and similar purposes, 
assistant commissioners and inspectors were appointed to ^ "^ 
watch the local authorities and to report to the Board.^ 

(5) The executive work was confided to paid officers ' 
appointed by the Board of Guardians, but responsible also to 
the Gommissioner& The Gommissioners were empowered to 
dismiss an officer without consulting the local authority, in , 
order that the principle of direct central control might be. ^ 
strictly carried out. The only case excluded from the revision 
and supervision of the central authority — and left entirely to ) 
the discretion of the local authority — was the actual giving of 
relief by the Guardians to the individual applicant, always 
provided that such relief did not offend against Parliamentary 
statute or departmental regulation. 

(6) The introduction of an audit under the direction of the \ 
Conmiissioners is another highly important reform. The duty -^ 
of the auditors was to overhaul the accounts of Poor Law 
authorities half-yearly and to disallow or " surcharge " 
improper expenditure. For some time this supervision of 
local expenditure was imperfect;' but in 1840 the salaries of 
Poor Law auditors were made a charge upon the State, and a 
sound and effective system of financial control was gradually 
built up by later legislation. Other financial abuses were 
suppressed by sec. 77 of the Act, which provided that no per- 
son concerned in administering the Poor Law should enjoy 

> See for details the Poor Law Amendment Act, 1834, sees. 88, 89, 40, 41. 

* See sees. 1-18 of the Poor Law Amendment Act, 1834. The Gommis- 
sioneTB were three in number, and were appointed in the first instance for five 
years. Ohadwick was the first secretary. 

* The Auditors were at first both appointed and paid by the Guardians, «.«. 
by the accounting parties — a system still prevailing in boroughs under the 
Municipal Corporations Act. 
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Poor Law contracts, and by sees. 49-51, which provided that 
supplies should be purchased by public contract in accordance 
with the regulations of the Comnussioners. 

The triumph of Bentham's ideas in that great piece of 
constructive legislation which followed the report is obvious 
and unquestionabla But the triumph seems 
^^^* still more complete when we consider the manner 
in which the Poor Law Commission fulfilled the 
preliminaries required by Bentham for scientific legislation. 
In the first place, they adopted Bentham's plan of classifying 
and specialising the work. After constituting themselves the 
central authority, the Commissioners proceeded to divide up 
the whole field of inquiry into districts, assigning an assistant 
Conmiissioner to each. Each Assistant Commissioner then 
investigated the conditions in his own districts, wrote a 
report, and submitted it to the central Commission in London. 
But, as we have said, the report itself and the Act are almost 
equally Benthamic Bentham's principle that the life of 
paupers should be less comfortable and less attractive than 
that of the industrious poor is embodied in the Workhouse 
Test. The creation of a central authority with control over 
the local administration, the formation of Poor Law areas by 
reference to convenience and topography instead of to tradition 
and history, the recognition by the Commissioners of the 
principle that executive officers should be paid, and the 
provision that the local authorities should be elected by the 
inhabitant ratepayers of the district, are all borrowed or adapted 
from the " Constitutional Code." 

In such a fashion was one of the most important parts 

of the machinery of internal administration overhauled and 

The passing of r^coi^structed in accordance with the principles 

the Bill, and theories of the Utilitarian philosopher. No 
^* such far-reaching and systematic reform had been 

ventured in England since the Act of Elizabeth. In 1834 
and in 1601 the Legislature sought to treat the problem as a 
whole instead of merely trying to counteract a particular 
abuse. All honour is due to Chadwick and Nassau Senior, as 
well as to a Cabinet and a House of Commons which had the 
courage to be convinced. The greatest difficulties of all were 
felt in regard to the erection of a central authority, more 
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particularly as it was proposed to invest it with the character 
of a court of record and large discretionary powers. At a 
meeting of the Cabinet on 22nd March, attended by Nassau 
Senior, and described by Mr. Mackay in Chapter Y. of his 
work/ the Duke of Bichmond objected to a provision which 
would give the Board a certain immunity from legal proceedings, 
as well as the power of committing for contempt of Court. The 
Cabinet overruled the objection for the time; but undoubtedly 
the whole scheme of centralisation sounded strangely in the 
ears of English statesmen ; the combination of a department 
of Grovemment with a Court of Becord suggested Droit 
Administroitif ; and it is not astonishing to find that the 
obnoxious clause was materially modified before it appeared in 
section 2 of the Poor Law Amendment Act 1834.* By way 
of a further concession, however, to doubters and opponents, 
the Poor Law Commissioners were appointed in the first 
instance for five years only. This term was subsequently 
extended to 1847, when a similar Board was substituted 
under the new style of ** Commissioners for administering the 
laws for the relief of the poor in England," ' with a President 
who was entitled to sit in Parliament. The Bill passed the 
House of Commons with little opposition, so deep was the 
impression produced by the report of the Commissioners. 
Brought in on 17th April, it was read a third time on 
1st July by a majority of 187 to 60, and passed by the 
House of Lords with certain amendments, most of which were 
accepted by the Commons.^ On 14th August 1834 the Bill 
received the royal assent 

^ The chapter is based npon Nassau Senior's manuscript notes. 

' See. 2 provides that the Commissioners may sit as a Board with power to 
summon and examine witnesses on oath and to caU for the production of papers, 
but that " nothing herein contained shall extend or be deemed to extend to 
authorise or empower the said Commissioners to act as a Court of Record " 
or to inquire into any title. 

' Between 1884 and 1847 the following Acts were passed to continue and 
amend the system introduced by 4 and 6 Will. IV. c 76 ; 6 and 6 Wm. IV. 
c. 69 ; 6 and 7 Will. IV. c 107 ; 7 Will. IV. and 1 Vict c. 60 ; land 2 Vict 
c. 25 ; 2 and 8 Vict c. 83, 84 ; 8 and 4 Vict c. 42 ; 5 and 6 Vict c 57 ; 7 
and 8 Vict o. 101 ; 10 and 11 Vict c 109 — the last-named being the Act of 
1847 above referred to. 

^ The debates in both Houses are worth reading ; a partial summary will be 
found in Chapter YI. of llr. Mackay's book. Lord Chancellor Brougham 
attacked the principle of the Elizabethan Act in a characteristic speech which 
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But the apparent ease with which the Bill passed through 
Parliament is no measure of the opposition which it aroused 
-^ ip the country, and especially in the Presi? 
^rroBUttSy^ ^^® declamatory indignation of Cobhett and 

a^tators of his stamp against robbing the poor 
man of his rights was supported by Walter, the proprietor of 
the Times, who used the immense authority of that organ to 
appeal to the sentimental philanthropy of the upper cla89e& 
The three Commissioners were nicknamed '^ the three Pashas 
of Somerset House " or the " Pinch-pauper Triumvirate." A 
supporter of the Bill, apparently Chadwick, was delicately 
alluded to as ''a sucking Solon of the Benthamite brood." 
Vestry meetings in various parts of the country were gat up 
to oppose the Bill, and every arsenal of superstition and 
ignorance was ransacked to provide reasons against reform. 
A small section, however, of the better organised workmen, 
instructed and led by Francis Place, saw that the measure 
was &amed in the true interests of labour, and that nothing 
less would avail to avert national ruin. Nevertheless, the 
middle classes obviously supplied the motive power necessary 
for the passing of an Act which was essential to their 
preservation ; and this conspicuous example of the economic 
value of political power undoubtedly contributed to the 
growth of that great movement of English workmen, which 
collapsed in the revolutionary chartism of 1848, but rose 
again and triumphed in the reforming Liberalism of 1867 
and 1884. 

The Commissioners set to work without delay to plan out 
the areas, to create the new Poor Law authorities, and to 

administer the new law. An unbroken row of 
^robllti^**' official publications from the year 1835 provides 

rich material for measuring the appalling 
magnitude of their task and the wonderful succ^sa^f their 
achievement. But the figures speak for themselv^^V The 
average annual expenditure on the relief of the poor inNthe 
five years preceding the Act of 1834 was £6,754,000, and|in 
the five years succeeding the Act, £4,567,000. That alone 
convinced public opinion. There was never any serious reason 

went to denying the right of the poor to be relieved at aU, and exposed him to 
a sharp attack from Cobbett, who was a member of the Reformed Parliament 
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to feas a reversion to the old state of things. The Act of 
1847, which gave the Poor Law Board a President, and the 
Goyemment a new Minister, made the administration of the 
Poor Laws a recognised department of central government. 
An account of the later development of this department must 
be postponed. It is enough, in concluding this portion of its 
history, to emphasise the importance of the work done by 
Ohadwick, the first Secretary, and the Assistant Commissioners. 
Not only is the success of the great experiment due very 
lai^ly to their skill and zeal ; but they may also be said 
to have been the instruments which recommended the system 
of inspection (Bentham's principle of inspectability) to the 
English people, so that it gradually extended to all branches 
of the inner administration until it has become the I ^ 
characteristic feature of English central government and 
an object of foreign imitation. Nothing but proved utility 
i could have overcome the instinctive aversion of Englishmen 
(from such an institution. Such a proof was afforded in 
innumerable cases, thanks to the energy and capacity of 
the Assistant Commissioners and of the general inspectors 
who succeeded them.^ 

II. The Beform of the Municipalities 

The second of the great reforms initiated by Lord Grey's 
Ministry was the reorganisation of the municipal boroughs, a 
problem which presented difficulties of inner j^^^^ 
administration scarcely less vital than the aathorities 
amendment of the Poor Laws. It was, in truth, w^tation 
only part of a much wider problem. The laws ^ ^^^3. 
relating to local authorities' in England possessed neither 
unity nor solidarity. The historical development of Tgngligh 

' For the popular agitation against the new Poor Law, cf. Tildsley, Die 
SnUUhung wnd die dktmomischm grundzUge der CharHstenbewegtvngt Jena, 
1898, pp. 21-30; Graham Wallas, Life of Frcmeis Plaee^ pp. 366-378; 
Mackay, op. cU. pp. 233-256 ; and the same writer on the passing of the Bill, 
pp. 157-200. 

* Qemeindereeht. What a pity that the English language possesses no 
eoiresponding word except Municipal Law — a term unfortunately stolen hy the 
Jurists for another purpose. I hope, however, tha^ in occasionally rendering 
GemewdereefU *' municipal law," I shall run no risk of confusing tiie reader's 
mind (F. W. H.) 
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towns and villages had promoted not coherence but c averaity 
of municipal law. There existed no such thing as a loationiJ 
Oemeinderecht, either in the mind of the Jurist or in the 
popular imagination. If problems of communal organisation 
were rarely treated from a general or public standpoint, they 
were never so treated as a whole, b^t under three distinct heads 
corresponding to three dissociated and, as it seemed, irrecon- 
cilable organisations — the parish, the municipal corporation, 
and the county. The corporations were but isolated patches 
variegating a network of parishes which spread over the 
whole country. As units of administration both town and 
parish were subordinate in power and dignity to the county 
and the county Bench of Justices. But the town is not to be 
/ confused with the parish. Town and parish are the two English 
types of local community. Each has its distinct characteristiGS 
and organisation. The parish, as we have seen, rested largely 
on common law rights as well as on the Elizabethan statute. 
N, But the constitutions of towns differed one from another in 

accordance with their charters of incorporation, which had 

\ been acquired at times and under conditions so various. A 
cluster of privileges and customs, venerable and valid, in- 
dividualised each town and dothed it in its peculiar garb of 

s laws and rights. No statute had ever defined a municipal 
corporation. In 1833 you could hardly have found two 

' , municipal corporations of the same species ; and there was no 
genus, or none known to the Jurist 

The constitutions of English towns in the first five-and- 
thirty years of the nineteenth century are not unlike those of 
German towns in the sixteenth and seventeenth 
'^^ *to^2r***^ ^^^^ *^® incursions of the territorial sovereigns 
and their centralising absolutism. In the Holy 
Soman Empire at that period almost every town had its own 
organisation and its own sphere of autonomy and jurisdiction. 
The difierence is that every English town, without exception, 
had always been regarded as a creation of the State, a legal 
entity bom of a power vested in the Crown. Moreover — another 
distinction — all English municipalities, if we except the few 
which were constituted by prescription, were held to owe their 
existence as corporate communities to one and the same legal 
act, the bestowal of a privilege or charter by which a defined 
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area was exempted and detached from parochial government 
on the one hand, and from county government on the other. 
We have akeady seen in the first chapter how and why both 
these types of commnnity, parochial and municipal, fell into 
decay after the end of the seventeenth century. No part of ^ 
the nation felt the degradation of local government so acutely I 
as the middle classes, whose strength lay in the towns, and / 
who formed the i^ost intelligent and progressive element of / 
the population. The manufacturer still lived near his mill / 
and the shopkeeper over his shop ; and they were naturally | 
the first to feel the need for the better paving, draining, and V 
lighting of streets, «tnd for a tolerable system of police. It | 
had been the policy of the aristocracy to cripple the municipal 
spirit and the municipal constitutions for Parliamentary and 
political purposea It was the policy of the middle classes^ 
now that they had obtained political power, to reform the 
authorities and to bring the law into conformity with a higher 
standard of public order and public health. The most pressing 
needs of the country districts had been relieved by the Poor 
Law Amendment Act ; and it is therefore not difficult to 
understand why it was the municipality and not the parish 
which secured the second place in the chronology of reform. 
Following the principle of Bentham and the precedent of Poor 
Law amendment, a Boyal Commission was appointed to examine 
the ground and prepare it for scientific legislatiocF The Com- 
mission was ordered '* to proceed with the utmost despatch to 
inquire as to the existing state of the municipal 
corporations in England and Walea" The Com- oommiiion 
missioners were required " to collect information ^^^^^ 
respecting the defects " in municipal constitutions, 
" and to make inquiry also into their jurisdictions and powers 
and the administration of justice, and in all other respects ; 
and also into the mode of electing and appointing the members 
and officers of each corporation, and into the privileges of the 
freemen and other members thereof, and into the nature and 
management of the income, revenues and funds of the said 
corporations, and into the several local jurisdictions existing 
within the limits of all corporate towns in England and 
Wales,** and upon such inquiry to certify their findings to His 
Majesty the King. The Commission issued on 18th July 
VOL.1 I 
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\ \ 1833. The method of inquiry resembled that adopted by the 

y \ 1 Poor Law Commission. England and WabiB were divided into 

; \ eleven districts. Two Commissioners in ; the first instance 

V^ undertook the inquiry in each of the Vst nine districts. 

The tenth, or home district, which comprisi^ the towns in the 

immediate neighbourhood of London, wa i reserved for the 

Commissioners who finished their work ^rst. London, the 

eleventh district, with its dependent compf flies, waa made the 

subject of a distinct arrangement. The cor^titution of London 

is indeed occasionally referred to in the gereral Beport, but the 

Commissioners certified that its importar ze was so great and 

its institutions so peculiar that it must beinade the subject of 

r a special supplementary Beport Thus London from the very 

I first received exceptional treatment, and .-was withdrawn from 

< the general stream of municipal -progreau. 

The first Beport, upon which the Act of 1836 was founded, 
is remarkable alike for thoroughness, clearness, and brevity. 
In the course of less than forty pages ^ the 
^Lam5^ Commissioners contrive to pack a concise but 
singularly lucid description of the general state of 
municipal institutions at that time and of the causes which had 
produced such a chaos of corruption as appeared in the 
separate Beports drawn up by the Commissioners upon the 
different towns. After touching upon the origin of corpora- 
tions and the annexation of the powers of '' Justices of the 
Peace and of Labourers" to the municipal Magistracy, the 
Commissioners proceed to discuss the granting of charters : — 

The greater number of the governing charten of coiporationB waa 
granted between the reign of Heniy VIIL and the Revolution; the 
general characteristic of these documents is, that they were calculated to 
take away power from the community, and to render the governing dan 
independent of the main body of the buigeeses. Almost all the oouncila 
named in these charters are established on the principles of self-election. 
The criminal jurisdiction of the boroughs received still further enlarge- 
ment; and numerous instances occur in which a recorder was created, 
which office had been before that tune confined to some of the larger 
borougha There is little reason to doubt that the form given to the 
governing classes, as well as the limitation of the burgees-ship during this 

^ Excluding an elaborate appendix arranged in tables of statlBtical and con- 
stitational information, which gire the principal facts of relevance about aU the 
municipalities of England and Wales. 
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period, was adopted for the purpose of influencing the choioe or nomina- 
tion of members of Parliament At this time the honorary office of 
High Steward was created in many boroughs, by which the borough 
became connected with the aristocracy or with the Crown. Some of 
these charters contain clauses by which the right of electing members 
of the House of Commons is limited to the select bodies which they 
created.^ 

The Report then proceeds to state that the charters 
granted since the Revolution exhibited no improvement in 
policy — 

During the reigns of Charles IL and James II. many corporate 
towns were induced to surrender their charters and to accept new ones 
containing clauses giving power to the Crown to remove or nominate their 
principal officers. After the proclamation by James IL, dated 17th 
October 1688, the greater number of these towns returned to their former 
charters. The charters which have been granted since the Revolution are 
&amed nearly on the model of those' of the preceding area ; they show a 
disregard of any settled or consistent plan for the improvement of muni- 
cipal policy corresponding with the progress of society. The charters of 
Qeorge III. do not differ in this respect from those granted in the worst 
period of the history of these boroughs. 

The inevitable consequences followed. 

It has been customary not to rely on the municipal corporations for 
exercising the powers incidental to good municipal government The 
powers granted by Local Acts of Parliament for various purposes have 
been from time to time conferred, not upon the municipal officers, but 
upon trustees or Commissioners distinct from them, so that often the 
corporations have hardly any duties to perform. They have the nominal 
ffUV^Bii^ent of the town, but the efficient duties and the responsibility 
have been transferred to other hands.^ 

This brings the Commissioners to their description of the 
municipal constitutions as they actually existed in the year 
1834. But they begin with the warning that the corpora- 
tions " do not adimit of being summarily described, except with 
regard to some of their most prominent features." These 
prominent features, with such generalisations as were possible 
with regard to the municipal constitutions in the year 1834, 
aie airanged under certain heads, of which the following may 
be particularised :- — Corporate Body (including Guilds and 
Pjeemen), Governing Body (including the modes of election), 

1 lUpoH, 1886, p. 17. " Ibid. p. 17. 
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/Corporate Officers (with mteresting paragraphs on the High 

Steward, Mayor, Beoorder, Sheriff, Coroner, Town Clerk, and 

^ Chamberlain) ; Municipal Magistrates ; Civil and Criminal 

Courts ; Police ; Management of the Poor ; Extent of Local 

Jurisdiction; Property. 

After brief summaries, extending to page 32 of the Bqpart, 

the Commissioners proceed to certify the defects they have 

found in municipal government They cite 

^^ Report? ^' many corrupt practices and flagrant abuses, not 

shrinking at all from individual instances of 

depravity. Finally, they sum up in the following memorable 

sentences : — 

In conclusion, we report to your Majesty that there prevails 
amongst the inhabitants of a great mugority of the incorporated towns a 
general and, in our opinion, a just dissaticdGEiction with their municipal 
institutions, a distrust of the self-elected municipal councils, whose 
powers are subject to no popular control, and whose acts and prooeedingB, 
being secret, are unchecked by the influence of public opinion ; a distrust 
of the municipal magistracy, tainting with suspicion the local administra- 
tion of justice, and often accompanied with contempt of the persons by 
whom the law is administered ; a discontent under the burthens of local 
taxation, while revenues that ought to be applied for the public 
advantage are diverted from their legitimate use and are sometimeB 
wastefully bestowed for the benefit of individuala^ sometimes squandered 
/'for purposes injurious to the character and morals of the people. We 
I therefore feel it to be our duty to represent to your Majesty that the 
i/* f existing municipal corporations of England and Wales neither possesB nor 
deserve the confidence or respect of your Majesty's subjects, and that a 
thorough reform must be effected before they can become, what we humbly 
submit to your Majesty they ought to be, useful and efficient instruments 
of local government.^ 

When one comes to examine the facts set out in this 
Beport, one cannot but wonder how such abuses could have 
been tolerated for generations and centuries in a land whose 
constitution was regarded by some of its greatest statesmen 
and thinkers as an embodiment of political justice and political 
wisdom. For the picture presented by the Beport is that of 
a complete breakdown of administrative efficiency, joined with 
a decay of the elementary rules of local self-government. 
These symptoms, as the Commissioners clearly show, were not 
natural, but were the artificial product of a system of political 

1 B^p(frt, 1885, p. 40. 
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corraption erected and kept up by the ruling oligarchy. 
This oligarchy had copied and improved upon the example set 
by the Crown in the days of the Tudors and Stuarts, and had 
deliberately degraded the organisation of local government 
for political purposea Parliamentary influence was the 
principal object for which freemen were created (JRq>ort, 
p. 35). The Commissioners found that the corporations most 
alive to their mimicipal duties were those which, like Leeds, 
Doncaster, or Louth, were without members of Parliament 
before the Beform Act of 1832. The office of freeman was in 
many plaxses coveted solely for the bribe which could be 
extracted from a candidate at Parliamentary elections. In 
the words of the Sy>ort (at p. 34) — 

The importance which the privilege of electing members of Parlia- 
ment had conferred upon corporate towns, or rather upon the governing 
bodies there, and the rewards for political services which were brought 
within the reach of the ruling corporators, had caused this function to be 
ooDBidered in many places as the sole object of their institution. In some 
boroughs this right had survived all other traces of municipal authority. 

But the evils were not entirely poUticaL At least, they 
could be collected under a still broader principla '' The most 
ooiomon defect in the constitution of the municipal corpora- 
tions of England and Wales" was, in the opinion of the 
Commissioners, that they were regarded and regarded them- 
selves as independent. 

The corporations look upon themselves and are considered by the 
inhabitants as separate and exclusive bodies; they have powers and 
privileges within the towns and cities from which they are named, but in 
most places all identity of interest between the corporation and the 
inhabitants has disappeared. . . . Some corporations are occasionally 
spoken of as exercising their privileges through a popular body, but in the 
widest sense in which the term popular body is used in regard to corporate 
towns, it designates only the whole body of freemen ; and in most towns the 
freemen are a small number, compared with the respectable inhabitants 
interested in their municipal government, and possessing every qualifica- 
tion, except a legal one, to take a part in it. In Plymouth, where the 
population, including Devonport, is more than 75,000, the number of 
freemen is only 437, and 146 of these are non-resident. In Norwich, the 
great majority of the inhabitant householders and ratepayers are excluded 
from the corporate body; while paupers, lodgers, and others, paying 
neither rates nor taxes, are admitted to the exerdse of the functions of 
freemen, and form a considerable portion of the corporation. In Ipswich, 
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containing more than 20,000 inhabitants, the resident freemen form 
about one fifty-fifth part of the populatioiL Of these more than one- 
third are not rated, and of those who are rated many are excused the 
payment of their rates. About one-ninth of the whole are paupersi 
More than eleven-twelfthB of the property aasesBed in this borough belongs 
to those who are excluded from the corporation. All the inhabitants 
whose rent exceeds £4 per annum are taxed under a Local Act for 
municipal purposes. Of those who are so taxed, leas than one-fifteenth 
are freemen. The assesBed taxes paid in the borough exceed £5000 per 
annwnu The amount paid by all the corporate body is less than one- 
twentieth of the whole.^ 

Municipal elections were a mere farce.' In many places 
the municipal franchise was enjoyed only by the dregs of the 
population^ and in many others the ruling corporation made 
no pretence of being elected by a larger body (of privileged 
freemen), but perpetuated itself by co-opting life-members 
from time to time. 

The governing bodies, corporations, or councils, whether 
" close " or *' open," were usually composed of two classes — 
Aldermen and Common Coundlmen. In some cases the 
Aldermen had greater power; in others the distinction was 
purely honorary. The Commissioners even found a few 
instances in which the Aldermen met by themselves as a 
separate deliberative chamber. Beligious toleration, it is no 
surprise to learn, was not a characteristic of corporate life. 
In 1834 few instances had occurred since the repeal of the 
Corporation and Test Acts, and Catholic emancipation, in 
which either Catholics or Dissenters (who '* often formed a 
numerous, respectable, and wealthy portion of the inhabitants ** ^ 
had been elected or co-opted to be Councilmen. 

It was another general characteristic of this efystem of 
** classical self-government" that all af&irs were managed with 
the utmost secrecy. The inhabitants who were subject to the 
corporation seldom understood or had an opportunity of 
familiarising themselves with the charter which constituted 
their government and limited its powers. The Council's 

1 li^9ort, pp. 82, 83. 

^ It is of some interest to notice a complaint of the GommissioneTs (at p. S5) 
that "the election to municipal offices is often a trial of strength between 
political parties.*' No doubt one of the intentions of the Act of 1886 was to 
exclude national parties ham municipal politics. 

' Report, p. 86. 
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resolutions, and even its bye-laws, were rarely published. 
Information could indeed be obtained compulsorily by 
application for a Tnandamus or a quo warrarUo, But the 
process was too troublesome and expensive to form a practical 
remedy, and it constantly happened that the governors would 
offend against the charter and the governed against the 
bye-laws. 

Such violations of municipal constitution were the inevit- 
able consequence of corruption, such as that which had 
permeated EngUsh municipalities in the eighteenth 
century. But corruption found a more visible ^^^^^2°^^° 
and outward expression in the appointment or 
nomination to corporate offices. These offices were usually 
filled by the patron with his underlings. Incompetent and 
corrupt persons were in many instances appointed to discharge 
the office of Recorder or Justice of the Peace. In some cases 
the former and salaried office was enjoyed by absenteeis. Thus 
the Recorder of Lancaster did not attend the Quarter Sessions 
once between the years 1810 and 1832. Election by freemen 
was sometimes even more debasing than nomination by a 
patron, and it is recorded that at Maidstone respectable 
people were in the habit of giving bribes to avoid being elected. 
The Report lays great stress upon the inexpediency of combining 
various functions in one person. It considers the union of the 
magistracy with the mayoralty to be one of "questionable 
expediency"; and the failure to distinguish executive and 
judicial from legislative office is described as a vice inherent in 
the institutions of the municipal boroughs of England and 
Wales. The magistrates were generally ignorant and inefficient, 
sometimes worse. '' ^t East Retford a respectable witness who 
had been clerk to the magistrates, declared that one of the 
magistrates was in the habit of conversing familiarly with the 
culprits brought before him, and endeavoured to impress them 
with the idea that he was performing an unwilling office. On 
one occasion he saw the magistrate fighting with a prisoner and 
struggling with him on the floor." ^ At Malmesbury the 
magistrates were "often unable to write or read." In many 
places the mayor united in his own person a great number of 
offices, controlled the appointments to the remainder, and ruled 

^ Report, p. 89. 
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the town like a petty tyrant with his little knot of dependents.^ 
Sometimes Judge in a court of Beoord, often Coroner, generally 
Clerk of the Markets, sometimes Keeper of the Gaol, he was 
as varied in his activities, if not in his accomplishments, as the 
OrcBcvius eswriens, and a match, on paper, for an American 
mayor of the present day. At Bochester he was Admiral ! 
Sometimes this complexity of functions produced a suspicion 
of corruption, as at Beading, where " the town clerk, during 
his mayoralty, tried and taxed the costs of a cause in which 
his partner was one of the attomeya" ' Even the Commis- 
sioners, case-hardened as they were to anomalies, describe 
the election of town derk to the office of mayor as " a strange 
incongruity/' As a rule the town clerk was only paid a 
nominal salary, but received legal pickings and acted as 
Begistrar, Clerk to the Magistrates, etc Unfortunately it 
was too often so arranged, not only that his duties clashed^ but 
that his interest conflicted with his duty, as at Scarborough^ 
where he acted as assessor in the civil court and also taxed 
the costa 

There is abundant material in the Beport to prove — if 

further proof were needed — the demoralising effects of this 

^ Ad hoc bodies ^^^^^ ^P^^ ^^® administration of the law. 

I in mnnicipBi But perhaps its strongest condemnation is to 

\ borouj^ j^ found in the mere fact that in most mtmicipal 

boroughs of any size municipal interests were managed, not by 

the proper municipal authority, but by special ad hoe bodies 

(commissioners, local boards, or trustees) constituted under a 

local Act for such purposes as lighting, drainage, paving, and 

cleaning the streets and providing the town or a part of it 

with water. Even the police were generally placed under the 

management of these new authorities instead of being entrusted 

to the corporation. In Bath, for instance, *' every quarter of 

the town " was '* under the caie of a separate board," except 

one, which was *' totally unprotected." 

^ The mayor, or head of the corporation under whateyer name, besides pre- 
siding (either in person or by deputy) over the oommon council, "is the chief 
magistrate and exeoutive officer of the corporation. ... In numerous instancee 
the appointment of the inferior officers of the corporation rests chiefly or entirely 
with the mayor, and in many small places he practically unites in his penon 
almost all the authority of the whole body '* (JUporiy p. 23). 

' Eepwi^ p. 41. 
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Much oonfosion tesolts from this divided authority. The powers of 
local taxation, and the superintendence of matters so closely connected 
with the comfort and wellbeing of the inhabitants, which are now 
exercised by these bodies, appear to belong precisely to that dass of objects 
for which corporate authority was originally conferred ; but great dis- 
satis&ction would prevail among the inhabitants, if these powers were 
entrusted to the municipal corporations as at present constituted.^ 

The divisions of authority not only produced apathy with 
respect to municipal improvements, but also serious discords and 
riots. 

Great jealousy often exists between the officers of police acting 
under the Ck)rporation and those under the GommieBioners of these local 
Acts, and the corporate body seldom takes any active share in the duties 
of the board, of which its members form a part At Bristol a notoriously 
ineffective police cannot be improved, chiefly in consequence of the 
jealousy with which the Corporation is regarded by the inhabitants. At 
Hull, in consequence of the disunion between the governing body and the 
inhabitants, chiefly arising out of a dispute about the tolls and duties, 
only seven persons attended to suppress a riot out of 1000 who had 
been sworn in as special constables, and on another similar occasion none 
attended. At Coventry serious riots and disturbances frequently occur, 
and the officers of police, being usually selected from one political party, 
are often active in fomenting thenL In some instances the separate and 
conflicting authority of the Commissioners is avowedly used as a check and 
counterbalance to the political influence of the Corporation. At Leeds no 
peiBons are elected Commissioners of police whose political p&ciples are 
not opposed to those of the Corporationa 

An effectual attempt to obviate the evils resulting from the want of 
a well-organised system is made in some towns by subscriptions for private 
watchmen. At Winchester, after a local Act had been obtained, its 
powen were found to be insufficient, and the town is now watched by 
private subscription, to which the Commissioners contribute £100 from 
the rate. 

The superintendence of the paving and lighting, eta, of the various 
towns is in the same unsatis&ctory state, but in thlB branch of police 
the want of a single presiding authority leads perhaps to less evil and 
inconvenience.^ 

How terribly wasteful, costly, and unworkable such 
machinery must have been, and how utterably incompetent to 
meet the steadily increasing demands of crowded industry for 
light and air, and health and security, needs no elaborate 
proof. The inquiry only discovered municipal products which 
reason could have inferred from the state of the municipal 
machinery. 

1 lUpart, p. 43. « Ibid. 
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Another inexhaustible sotiroe of corruption was the want 
of any form of financial control over the common council 
The corporate property was in many cases of 
^j^jjJ^Ston. considerable valua (Corporate revenues, some- 
times improperly derived, were often improperly 
expended. The Commissioners found an ''erroneous but 
strongly-rooted opinion " that the property of the Corporations 
was held in trust for the corporate body only, and not for the 
local community as a whole. This easily led to the view " that 
individual corporators may justifiably derive a personal benefit 
fix)m the property." At Cambridge, for instance, "the 
practice of turning the Corporation property to the profit of 
individuals was avowed and defended by a member of the 
Council" In some towns large sums were spent on bribery 
and ill^al practices at Parliamentary elections. '' During the 
election of 1826 the Corporation of Leicester expended 
£10,000 to secure the success of a political partisan, and 
mortgaged some of their property to discharge the liabilities 
incurred." In Barnstaple and Liverpool corporate funds had 
been " wasted in defending from threatened disfranchisement a 
body of freemen who had been proved guilty of bribery." 
Even where the Corporations were trustees of charitable 
institutions and administrators of revenues granted for specific 
purposes, the Commissioners found "mismanagement and 
misappropriation to a considerable extent." Instances are 
cited from Exeter, Truro, Ipswich, Norwich, Coventry, etc. 
At Cambridge " no accounts had been kept ; but the mis- 
appropriation of these funds was not denied by the Corporation." 
At Lincoln river tolls granted to maintain river navigation had 
been converted into private property. Similar scandals were 
unearthed in Bristol, Beverley, Scarborough, and Boston.^ 

Most mischievous of all perhaps was the mismanagement 
by Corporations of educational endowments. Thus, "firom 
various causes, sometimes &om the improper selection of the 
master, as at Derby, sometimes from making the education 
exclusively classical,^ the schools have become in a great 
measure useless to the inhabitants, and much valuable 
property given for the purposes of education is thus wasted. 

^ See Jttportf p. 47, on "Specific Trnsts and Patronage." 
* A Benthamite touch. 
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At Derby the school was once full of scholars; recently it 
contained only one pupil. At Coventry the funds of the 
school amount to £900 per annum. The two masters divide 
about £700 between them, but had only one pupil in 1833, 
and for one or two years previously. A great desire was 
expressed in many places by the inhabitants for the revival of 
the schools, and that they should afford the elements of a 
useful English education." ^ 

Few corporations admitted any positive obligation to 
expend surplus revenues upon public objects. Such ex- 
penditure was regarded ''as a spontaneous act of private 
generosity, rather than a well-considered application of the 
public revenue," and the credit which the close body would 
claim in such a case was " not that of judicious administrators 
but of public benefactors." The financial picture may be 
completed by one more citation from the Beport — 

Li general the corporate fimdB are but partially applied to municipal 
purposes, such as the preservation of the peace by an efficient police, or in 
watching or lighting the town, etc. ; but they are firequently expended 
in feasting, and in paying the salaries of unimportant officers. In some 
cases, in which the funds are expended on public purposes, such as 
building public works, or other objects of local improvement, an expense 
has been incurred much beyond what would be necessary if due care had 
been taken. This has happened at Exeter, in consequence of the plan of 
avoiding public contract, and of proceeding without adequate estimates. 
These abuses often originate in the negligence of the corporate bodies, but 
more frequently in the opportunity afforded to them of obliging members 
of their own body, or the friends and relations of such members.^ 

The Beport was ordered by the House of Commons to 
be piinted on 30th March 1836. On the same day Lord 
John Bussell moved the resolution to inquire Loj^john 
into the temporalities of the Irish Church which RusmU's Bfll, 
put an end to the 100 days' administration of ^^^^' 
Sir Bobert Peel, and restored Lord Melbourne and the Whigs 
to power. Lord John Bussell, at that time a genuine 
reformer, became leader of the House of Commons; and on 
5th June he asked leave to bring in the most important 
measure of the session — ^a Bill " to provide for the regulation 
of municipal corporations in England and Walea" This 
Bill, which, after certain amendments, received the royal 

» BepoH, p. 48. " Ilnd. p. 46. 
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assent, is now known as the Municipal Ciorporations Act, 
1836.^ Its provisions were based upon a caieM study of the 
Beport, and the changes thereby introduced into English 
government are not less important or fiBur-reaching than those 
which resulted fix>m the Seform Act of 1832 or the Poor 
Law Amendment Act of 1834. With a sure, if in some cases 
with an over-cautious, hand, the firamers of the Bill drew the 
lines and fixed the principles of a new system of municipal 
government, and created an organisation which still stands 
beside that of the Poor Law as one of the pillars of inner 
administration. It is unnecessary at this point to describe 
the Act of 1836 in detail, because all its principal provisions 
are still in force,^ and will be more adequately explained in a 
later book. But the leading features of the Bill in its original 
shape may be briefly enunciated as follows : — 

1. The idea of a municipal corporation was restored to its 
original meaning as the legal personification of the local 
community represented by a Council elected by, acting for, and 
responsible to the inhabitants of the district incorporated 

2. This Council was to be elected, according to the pro- 
visions of the Bill, by the equal and direct vote of the local 
ratepayers. Its meetings were to be open to the public, and 
its accounts were to be audited yearly. 

3. The municipal franchise was thus framed on a principle 
much more democratic than the Parliamentary, for it gave the 
right to vote to all ratepayers who had resided in the town for 
three years. All those entitled to vote were to be placed on 
the burgess list, and this was to be revised yearly in accordance 
with the rate books. The qualifications for a councillor in 
the BUI were the same as the qualifications for a voter. For 
electoral purposes the larger towns of more than 12,000 
inhabitants were to be divided into wards, each ward to elect 
three councillors. A fine was imposed on burgesses qualified 
but refusing to act on election. 

4. Justice was separated from municipal administration. 
Hitherto the municipal magistracy had been as a rule locally 
elected or appointed and had nearly always come from the 
corporate body. Henceforth magistrates were to be appointed 

1 6 and 6 WiU. IV. c. 76. 
* Being incorporated with smaU amendments in the ooneolidating Aet of 1682. 
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bj the down for the towns as for the counties. The Crown i 
was also to appoint a barrister of standing to act as Becorder 
in quarter-session boroughs, the Becorder to be paid, however, 
out of the borough fund. 

5. The principle of central administrative control was 
introduced (though sparingly) in relation to certain matters, 
more particularly the raising of loans and the selling of 
municipal property, for which the sanction of the Treasury 
was made necessary. 

6. The sphere {Wirkungdcrds) of municipal government \ 
was restricted within somewhat narrow limits. The chief , 
fancti<Mis of the Council were to be the administration of local 
revenues and finance, police administration, the granting of 
licenses for the sale of intoxicating liquors, and the passing of / 
bye-laws for the good government of the town. The appoint- 
ment of of&cers and servants was left to the discretion of the 
Councils, the appointment of a Town Clerk and of a Treasurer 
only being obligatory. 

7. The right of freemen to exercise the municipal franchise ^ 
in virtue of their freedom, which had already been extinguished 
in most towns, was completely abolished, though section 4 of 
the Act (as a result of amendments introduced in the House 
of Lords) confirmed the right to the Parliamentary franchise 
which had been reserved to existing freemen by the Reform 
Act of 1832. By section 3 the power of admitting freemen 
by gift or purchase was put an end to. Section 2, however, 
preserved all proprietary rights and beneficial exemptions to 
existing freemen, their wives and children, except rights of 
exclusive trading which were extinguished. 

Such being the main provisions of the measure, it remains 
to be seen to what extent the newly created system was 
applied. Of 285 places investigated, 246 were held by the 
Commissioners to be in the possession and exercise of municipal 
powers. And of these 246, 178 were set out in the schedules 
(A and B) to the Act and thereby made subject to its pro- 
visiona London was omitted as being too large and important 
to deserve any but exceptional and individual treatment, the ' 
remaining 67 as too insignificant to deserve any treatment ^ 
at alL AU charters, privileges, customs, usages, and rights 
prevailing previously in the scheduled towns were swept ' 
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away by the new Act/ so £ftr as they were inconsistent 
with its provisions. Any place which afterwards obtained 
a charter of incorporation ^ was to be regarded as a scheduled 
town. 

The impression produced by the Beport was too strong to 
allow the main principles of the Bill to be called in question 

either in the House of Commons or in the 
^ui^t country. Sir Kobert Peel and most of his 

followers supported the second reading of the Bill, 
though they expressed their objection to the provisions which 
handed over the administration of charities and the licensing 
of public-houses to the elected representatives of the ratepayers.^ 
Nor were they able to alter the Bill in committee. Even the 
clause vesting in the Council the power to grant alehouse 
licenses within the limits of the borough was retained by a 
majority of 45. In the House of Lords, however, there 
was a large and determined majority against the Bill imder 
the skilful leadership of Lord Lyndhurst. They did not 
venture to reject the Bill as a whole, but determined 
to hear counsel on behalf of the threatened corporations. 
Counsel spoke from 30th July to 1st August. Then the Lords 
determined by a majority of 70 to hear evidence against 
the BilL Witnesses appeared from the corporations of thirty 
boroughs ^ to show that the Conmiissioners had acted as the 
attorneys of the Whig Government to get up a case for 
reforms which were not needed. Meanwhile, the Commons 
were becoming impatient; there were Badical threats of 
refusing supplies; the middle classes in the country were 
evidently in earnest. Sir Bobert Peel's influence was for 
peace, and on 12th August the Lords consented to go into 
/^Committee. Amendments were introduced and carried by 
/ majorities ranging from 80 to 90, to safeguard the rights 

^ Sec. 1. If consistent they remained in force. 

^ Seven of the 67 were incorporated under the Act in the foUowing year 
(1836). 

' Mr. Gladstone, then ** the rising hope of the stem and nnhending Tories," 
supported the second reading of the Bill because he felt bound by its principle, 
which he understood to be *' the abrogation of the principle of self-election and 
the substitution of an open and liberal system of election." 

^ Including some of considerable size, e.g, Worcester, Oxford, Bath, Ck)yentry, 
Leicester. 
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and preserve the Parliamentary franchise of freemen, and 
to raise the qualifications for councillors. The licensing clause 
was struck out. It was proposed in the Bill 
that towns of more than twelve thousand in- J^j[^^ 
habitants should be divisible into wards. The 
Lords reduced the limit to six thousand. Another amendment 
provided that the Town Clerk should hold of&ce not at pleasure 
but during good behaviour. Another and still more important 
amendment also aimed at introducing an element of stability 
and continuity into the new bodies. It was proposed and 
carried that a fixed proportion (one quarter) of the Council 
should hold ofKce for life. A Town Council without life 
members or aldermen would, it was urged, be an anomaly within 
the British constitution. There must be a permanent and 
unelected element in the local as in the national Parliaments. 
The clause as it stood went to the root of aristocratic govern- 
ment, and would destroy the checks which had hitherto existed 
on the democratic principle. On the last day of August the 
Bill went back to the Gommon& The session was already lata\ 
Lord John Bussell was anxious to have the Bill passed. Sir 
Bobert Peel was anxious that his party should avoid the odium 
of rejecting it. A spirit of compromise prevailed. In spite of 
the protests of the Badicals, Lord John Bussell accepted some 
of the amendments. The licensing clause was dropped. With 
r^ard to Wards, he suggested that they should split the 
difiTerence and take 9000 as the minimum.^ The principle of 
a higher qualification for councillors was accepted, but the 
minimum suggested by the Lords was reduced. The principle 
of life members was unanimously rejected ; but the principle 
of continuity or stability was admitted ; and it was agreed that 
a third of the Council should be called Aldermen and should 
be indirectly elected (by the councillors) not for life, but for 
six years, i.e, for double the term of an elected councillor. On 
the 4th of September the Lords agreed to these / 

changes with certain slight modifications, which '^tj^b^r^i^ 
were again on the 7th agreed to by the Common& 
The Bill received the royal assent after a struggle which 
introduced many changes, some good and some bad. A com- 
parison of the Bill with the Act, coupled with a perusal of the 
^ On this point, however, the Lords had their way. 
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debates in both Houses of Parliament, will afford the politician 
and the sociologist a most interesting study in the art of 
legislation as practised in England. And certoinly the Act is 
a very favourable specimen of political compromises. The 
excellence of the organisation which it created has been tested 
and proved by time. After sixty-five years it remains almost 
\^ unaltered. Later legislation widened the franchise and intro- 
duced safeguards against corrupt practices at elections. But if 
the Mimicipal Corporations Act of 1882, which superseded the 
Act of 1835 by consolidating it with intervening legislation, be 
laid alongside the parent measure, few variations will be found 
on important points, except, of course, as regards the qualifica- 
tion for membership of the Coimcil and the right to vote.^ 
I Another proof of the excellence of the municipal organisa- 
/ tion created by the Act of 1836 is to be found in the 
unparalleled expansion of local activities which followed, and 
in the extension of the principles of the Act to other parts of 
I the field of local government. " Local government has been 
municipalised" is the formula under which Englishmen 
summarise the history of the legislation which has ended in 
County, District, and Parish Councils. And not only has the 
structure of the mimidpal councils been copied, but their 
modes of working and doing business have served as models for 
authorities subsequently constituted. That the. process of 
/ municipalising local government — that is to say, of extending 
representative institutions of the municipal pattern to rural 
and urban districts — occupied three generations^ is to be 
ascribed to a conflict of principles and a rivalry between two 
distinct types of organisation, the one represented by the 
Municipal, the other by the Poor Law authoritie& To under* 
r stand this antithesis and its retarding influences upon develop- 
/ ment is of real importance, not only to the historian of English 
/ local government, but to the student of current problems ; for 
I the conflicting forces and principles are still at work, especially 
[^ in the field of education. 

rWith the reforms of Poor Law and of mimicipal govern- 
ment two new systems of local government were created and 

1 Of. Part IL 

* From the Munioipal Corporations Act of 1886 to the Parish Coundia Act 
of 1894. 
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I set at work. Each was a clear breach with tradition, a h 
thoroughlj Radical measure, detested and denounced by every "^ I 
true and imregenerate Tory as unocmstitational rpj^etwonew 
without regard to its practical value and utility. systems 
Each was an expression of the passing of the old «>"**»«*«*• 
aristocratic r^me. At the same time, the two organisations 
were in certain respects fondamentally distinct. 

The Municipal Corporations Act, for all its Radical thorough- 
ness, was yet derived from history, being indeed a revival of 
the old national idea that the burghers of a town have a con- 
stitutional right to manage their afibirs by means of a duly ' 
constituted council of local representatives. The English idea 
of administrative autonomy was here for the first time coupled 
with the democratic idea of equal rights for aU active self- 
supporting citizens or burgesses. Thus the Act of 1836 may 
be said to have set up a form of administration corresponding 
to the old English conception of local government — a form at 
least as remarkable for its autonomous as for its democratic 
character. The all-important problem of the relation between , 

/ the local authority and the central government was settled in i . 

I fiivour of municipal autonomy, a few concessions only being '/| 

} made to the advocates of cential control 

The Poor Law Act of the previous year was governed by a 
totally different spirit. There the principle of central adminis- 
trative control was for the first time realised on a large scale, 
and although the principle lost some of its rigour during the 
passage of the Bill through Cabinet and Parliament, yet these > 
concessions — ^weaknesses they appeared from the bureaucratic / 
standpoint — ^wete mostly withdrawn or modified in the course 
of the succeeding decade. Again, whereas the municipalities 
were confirmed in their ancient territorial jurisdiction,^ subject 
to certain curtailments and extensions in accordance with the 

I decline or growth of population,* the Poor Law Unions, on the 
other hand, were new districts of administration, formed accord- 
ing to the canons of convenience, and without regard to history 

^ Cf. sec 7 of the Act .of 1885, afterwards amended: "The metes and 
boimds of eYory borongh and oonnty corporate shall include the whole of the 
liberties of the borough or connty as the same are now taken to be." Gf. 2 and 
3 William IV. c 64, which settled the boundaries of Parliamentary boroughs 
(of. p. 228 8qq. of this Tolume). 

* By the Boundary Commissioners appointed in the summer of 1885. 
VOL.1 K 
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except in so £Btr as they were aggregates of the old Poor Law 
parish which they supeiseded. The whole administration of 
the Poor Law was concentrated in the new central department ; 
and England was con&onted with the strange spectacle of a 
great system of local officialdom acting under the orders and 
supervision of a central authority with supreme financial and 
administrative control^ The conversion of an unrepresentative 
into a representative local authority was of little significance, 
seeing that the Guajrdians were mere instruments of the Gom- 

] missioners, and that the franchise by which they were elected 
was plutocratic. 

. Yet the bureaucratic and plutocratic side of the new Poor 
Law organisation must not blind us to the fiEu^t that the 

(central department was itself subordinate to a reformed 
: Parliament, to public opinion, and to the Law Courts ; to 
Parliament and public opinion through the Ministry ; to the 
Courts of Law, because the Act of 1834 left the supremacy of 
the Bule of Law undisturbed. The central administrative 
control was itself c<ytrolled by the Judges of the High Court 
With this reservation, however, a marked antithesis remains 
between the Acts of 1834 and 1835. The consequences of 
that antithesis have been felt in two directions : — 

1. It influenced municipal development in the corpomte 
towns. 

2. It complicated the problem of communal organisation 
outside the corporate town& 

To understand the first point we must recall to mind the 
strict statutory limits imposed by the Municipal Corporations 
Act upon the activity of the Town Councils, which it practically 
confined to the administration of the police and of the corporate 
revenues. This limitation was indeed a natural and necessary 
result of the conditions which prevailed in English mimici- 
palities before the passing of the Act, and were amply set out 
in the Eeport. 

/ The growing needs of the town populations in relation to 
health, water, lighting, draiaage, buildings, streets, security 
against fire, and the like, had long ago compelled the attention 
of Parliament. The corruption of the governing bodies in the 

^ Dr. Bedlioh desoribes the local anthorities for adminiBterisg the Poor Law 
as rnne Lokalexpo9ituren der (uiministrcUivtn OeniralgewaU, [F. W. H.] 



Digitized by VjOOQ IC 



CHAP.n MIDDLE CLASS REFORM 131 

nniefoimed boroughs, and the inoompetence of their officials, 
unfitted them in ahnoet all cases to undertake such work. 
It had therefore been necessary for Parliament 
in many towns to create a new body to do the (^^JSoSmot. 
work required ; and this was possible, thanks to 
the elasticity of private Bill legislation. Where profit could 
be obtained, as in the case of water or gas, the demand was 
often met by the creation of an incorporated trading company; 
otherwise Improvement CommissionerB, as they were generally 
called, would be set up.^ The impetus which that movement 
acquired in the latter half of the eighteenth century is astonish- 
ing. Of 708 local Acts which the Municipal Commissioners 
of 1834 found at work in the boroughs, 400 were passed 
under George III., 164 under Greorge lY., and 26 under 
William IV.* 

The Improvement Commissioners constituted by and act- 
ing imder these local Acts were empowered to raise for the 
" Improvement District " a new rate called the district rate, 
which was usually based upon the Poor Bata' In the pur- 
suance of their specific statutory duties, they were, it is needless 
t to add, perfectly independent of the Corporation. 

Thus the degeneration of municipal constitutions had led 
directly to a disorganisation and disint^ration of municipal 
machinery ; and this again was constantly aggravated as the 
standards of commercial and civic life rose, because the only 

Iway to meet a new requirement was to create a new organ of 
government.^ Nothing would seem simpler than to have swept 
away the local Commissioners in all boroughs to which the Act 

^ As a rale sooh Gomiiuflsionen were composed partly of nominees (by 
oo-option), partly of representatives elected by the laiger ratepayers. 

* Gf. Clifford, op. eit. yoL i pp. 7-9 ; voL ii. pp. 227, 808 aqq. Report of 1885, 
p. 48. These Acts usually provided that only large ratepayers could be 
nominated or elected. Thus in Hanchester an Improvement Commissioner 
must occupy a house at an annual rent of at least £80. Cf. Mr. Sidney Webb 
in the Mnmeipal Journal^ 1899, p. 1228. 

> Le. followed the Poor Bate assessment. 

^ Clifford, op, cU, voL L p. 304 tqq.^ gives many examples of this disorganisa* 
tion, which was at first only to a very slight extent remedied by the Act of 
1885. In Liverpool there were three sets of Commissioners besides the Town 
CounciL Manchester had no charter ; but each township had its governing 
body, and there were four other authorities created by local Acts. A similar 
state of things prevailed in Leeds, Birmingham, and Bradford. 
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of 18$5 applied, and to have vested their JhncticmB m the 
reformed municipal eonnoiL Bat the Act contained no such 
provision, chiefly because it was impooBible by a 
?he A^^m^ stroke of the pen to get rid of the deep-rooted 
mistrust of municipal authorities, and secondly, 
because it was an article of the political creed of the day that 
the ocmc^itration of a number of branches of administration in 
one authority tends to mismanagement and corruption. A 
further obstacle in the way of any general compulsory Act to 
extend the sphere of municipal activity was the disinclination 
of Parliament. The procedure of private Bill legislation had 
been designed and developed in order that local government 
might be built up bit by bit to suit the particular needs of a 
particuhu locality. If a special Act worked well it might 
suggest or serve as a model for general legislation. In the 
case of the Municipal Corporations Act there was an additional 
reason for not extending compulscHily the functions of ^e 
Council. The character of the boroughs was infinitely varied. 
It might well seem almost impracticable to frame general pro- 
visions suitable alike to the deepy little country town and the 
great manufacturing centre. The framers of the Act contented 
themselves, therefore, with a somewhat vague section enalding, 
but not compelling, ^Trustees appointed under sundry Acts <^ 
Parliament for paving, lighting, cleansing, watching, r^ulating, 
supplying with water, and improving ** the whole or certain 
parts of the scheduled boroughs to transfer such powers '' if it 
shall seem to them expedient " to the reformed corporation. 
For some years after the passing the Act instances of such 
transfer were rare ; but in 1879, out of 240 municipal boroughs, 
only 14 possessed a sanitary authority independent of the 
Town Council^ 

But while the fimctions of the Municipal Council were 

being increased by private Acts, public legislation was making 

\fL breach in its autonomy by introducing the principle of 

intral administrative control, already established as we have 

in over Poor' Law authorities. The growth of insanitary 

editions and of sanitary science soon led to general legida- 

^ See Somers Vine, English Municipalities, their Orovjth and Developmeni, 
p. 222. The oonsolidation was effected in each case, it may be presumed, by 
local Act— a costly but conyenient process. 
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tion about public health. To carry out the law local authorities 
were required. But instead of creating '' Boards of Health," \ 
in the municipalities, Parliament adopted the Town Council as j 
the sanitary authority, at the same time imposing the principle^ 
of central administrative control 

Thus the municipality, though practically autonomous in 
the province marked out by the Municipal Corporations Act of 
1835, found itself in the administration of sanitary laws 
subjected to the orders and regulations of a central department 
of Public Health only less rigorous and inquisitorial than the 
Poor Law Commissioners. 

We shall observe in the next chapter the development of 
the laws which fall within the sphere of local administration 
and the parallel growth of an organisation in urban and rural 
districts untouched by the Municipal Corporations Act. We 
ahall see, further, how the democratic firanchise passed from \ 
municipal to other local authorities, while at the same time I 
the principle of central control first embodied in Poor Law / 
organisation became a decisive factor in English local govern- / 
ment, and was extended over the whole field of internal ( 
administration. 



w 
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CHAPTER III 

THE DEVELOPMENT OF A SAKITABY CODE AND OF 8ANITABY 
AUTHOBITIES TO ADMINISTER IT ^ 

Parts of England once occnpied by a thin and scattered 
agricultural population had already in the eighteenth century 
begun to yield those black treasures of coal and 
""^ iron which made them great and populous centres 
of industry ; tiny market towns and villages in Lancashire, 
Yorkshire, and tiie Midlands often became in the course of a 
generation or two populous and smoky ; slums offending against 
every rule of health were built round insanitary factories ; trout 
streams were converted into foul sewers, and every open 
space was a rubbish heap. The organisation of the parish or 
township was quite incapable of coping with these new condi- 
tiona At first the only remedy which offered itself was that 
. provided by private Bill legislation. As in the municipal 
boroughs so in these new urban districts Improvement Com- 
missioners were appointed for the purpose of lighting, draining, 
and paving the streets. But this piecemeal legislation, even 
where it was undertaken, could not provide a satisfeMstory 
solution. If the Prussian statesman Vincke,^ perhaps the 
shrewdest contemporary critic of English administration, could 

^ On the deyelopment of the English Laws of Public Health, see the com- 
prehensive account given in Sir John Simon's English Sanitary Ifu^uUon»f 
1897. The most important official source of infonnation is the Report of the 
Sanitary Commissioners, 1868-1872. Olen and Lumley (the latter edited by 
Macmorran) have made the best legal compilations of the statutes now in forcQ 
and of the decisions interpreting them. Gf. also Yauthier, JA gounenumenC 
local de VAngleUrre, 1895, chap. vii. ; Finkelnburg, IHe Offentlieha CfesundheUM- 
pJUge Englamd$t 1874. 

' See Yincke's DarsUllung der inneren VerwaUung Oros^n-ittairmieni (Berlin, 
1816). 

134 
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describe the utter want of a systematic code of health and 
highway law as one of its worst defects, we may be sure that 
legislation had not kept abreast of the actual needs of the 
country in questions of inner administration. The development 
of the machinery, as well as of the material, of administration 
had been arrested; and no remedy was possible 
until the way was opened by the passing of the JJjJ^!^^^ 
Beform Act of 1832. Then came the Poor Law 
and Municipal Coiporation Acts, but with their passing the 
reforming zeal of the Whig or Liberal Government seems to 
have been more or less exhausted. People wanted to take 
breath and watch for a time the working of the new institu- 
tions. Conservative forces began to regain strength. Never- 
theless, after long and laborious preparation Parliament was 
induced to take another step forward, in consequence partly of 
an epidemic of cholera, partly of the disclosures made each year 
by the Poor Law Commissioners in their Report touching the 
insanitary conditions which prevailed in all parts of the 
country. 

So £Eur as the improvements we are about to notice were ' 
due to personal causes, the chief credit belongs to Edwin 
Ghadwick.^ He had persuaded Parliament to cu^-i t 

pass, along with the Poor Law Amendment Act, 
an Act creating a central statistical department and a local 
organisation co-ordinate with that of the Poor Law.^ With 
the help of the statistics thus obtained (and more especially 
the mtes of mortality and the classification of diseases) 
Chad wick began his campaign agcdnst the insanitary conditions 
which were now established by of&cial and trustworthy figures 
and placed beyond the reach of controversy. In the year 1838 
the new Poor Law Commissioners forwarded a memorandum 
to the Home Secretary. The memorandum pointed out that 
if the condition of the poor was to be permanently improved 
and the administration of the Poor Laws placed on a sound and 

> For the rignificanoe of Ghadwick and his work, cf. Sir John Simon, cp. eit. 
p. 179 Mq. and pp. 231-284 ; Sidney Webb, Municipal Jowmal, 1899, p. 1295. 

* 6 and 7 William IV. c 86. The new department was called the General 
Register Office and its head the General Registrar. The appointment of Local 
Registrars and Superintendents was confided to Boards of Guardians, bnt the 
qualifications necessary for candidates were prescribed by the central depart- 
ment. 
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economic basis, it was highly necessaiy to adopt preventive 
measures against certain primary evils, partioiilarly by quieting 
and enforcing a systematic code of health in the towna The 
epidemics, now observed and registered by a central depart^ 
ment, were one of the main causes of the burdensome national 
expenditure on the relief of pauperism. These repiesentationa 
were confirmed and the impression they produced deepened bj 
reports made by the medical inspectors of the Boards which 
depicted almost for the first time the hideous conditions — 
destructive to health and morality alike— then prevailing in 
the homes of the woddng classes. Here was a crowded popula- 
tion, rapidly growing in numbers, unguarded by and utterly 
r^rdless of sanitary laws.^ 

The first result of the movement thus initiated was that 
Parliament ordered the Poor Law Commissioners to undertake 

a thorough inquixy into the sanitary conditions of 
^""SSSLT^ the country and to report thereon (1839), and at 

the same time appointed a select committee of 
their own for the same purpose. The Committee reported in 
favour of the enactment of general building laws and general 
drainage laws, as well as of the organisation of local sanitary 
authorities in populous places. The report of the Poor Law 
Commissioners, the greater part of which was composed by 
Chadwick, was issued in 1842. Its uncompromising but 
scientific exposures made a deep impression on public opinion 
and Parliament, and from its appearance may be dated the 
beginning of those reforms in matorial law and organisation 
which are summarised and comprised in the conception of 
. Public Health — a term under cover of which a great number 
of new functions and new activities have been assigned to local 
authorities in England. The movement may indeed be viewed 
as part of a wider revolt against the undue extension of the 
principle of Utiauzfaire. England was indeed fortunate in the 
almost simultaneous success of two very different but not 
necessarily conflicting schools of thought. The first is the 
Manchester school, usually associated with the names of Mr. 
Cobden and Mr. Bright and with the repeal of the Com Laws 
in 1846. The second is the philanthropic or sodalistic school, 
usually associated with the name of Lord Shaftesbury and with 

^ OL Simon, op, eil, p. 180 seq. 
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the introduction of Factory legislation. Factory legislation 
is not merely a branch of public health ; for it includes the 
limitation of the hours of labour and the application of special 
prohibitions and regulations to the work of women and 
children. Public Health legislation and Ghadwick's labours 
may therefore be r^rded» not only as a natural development 
of the work of local authorities from their early duties of keep- 
ing the peace, maintaining the roads or supporting the poor, 
but also as symptomatic of a more general movement for ex-'^ 
tending the sphere of internal administration and of multiplying S 
the supervisory powers and positive duties of the State in L 
relation to its citizens. It was Bentham, as we have seen, who i 
first taught the necessity for changes in the oiganisation and 
the aims of the State. After Bentham and the great Badical 
movement a reform in the structure of government was 
unavoidable. Then came Chadwick, and set the reformed 
machinery to work on the right material by directing public 
attention to Public Health as the great central need of 
industrial society. The importance of the inquiry and legisla- 
tion which resulted from his almost passionate advocacy can 
hardly be overstated. They were the first great achievements 
of democracy. English democracy began with material law 
and then went on to formal law. The transition from the rule 
of the squires to the rule of the middle classes had followed 
the more natural order. But the middle classes, more liberal 
than their predecessors, were willing to extend the benefits of 
legislation to the unenfranchised classes. Factory legislation 
and Public Health legislation preceded the democratisation of 
that middle class constitution which had been erected by 
the Acts of 1832 and 1834 and 1835. 
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Yet, considering the ravages of epidemics and the foul 
oondition of slums and factories in many parts of the country, 
Parliament moved very slowly. The administration of Sir 
Bobert Peel, having revived the Income Tax as a fiscal engine 
for the introduction of Free Trade, was busily engaged in the 
great work of simplifying the tarifC Outside the doors of 
Parliament men were already absorbed in that giant struggle 
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between the Anti-Gom Law League and the landlords which 
ended in the repeal of the Corn Laws and the break up of the 
/ ^^ ^ ^ Conservative party (1846). And so it happened 
sanitary that this Beport of 1842 failed to bring 
legiaiatioii. jjinigt^jg ^ the point of introducing a measure 
of sanitary coercion into Parliament. They preferred to 
appoint another Boyal Commission, which might inquire still 
more minutely into the conditions of the most thickly popu- 
lated districts and formulate proposals for an amendment of 
the law. Chadwick, though nominally no more than an 
expert invited to give his opinions, was in reality the ruling 
spirit of the second as he had been of the first Commission ; 
for he had most to do in choosing the main subjects of inquiry, 
in weeding the evidence, and in working up the materiaL 
The Seport, which was published in 1845, restated the main 
conclusions arrived at by the preceding Commission, but with 
certain additional recommendations of very great importance. 
The Crown, it was urged, should be empowered to supervise 
and inspect the administration of the general sanitary laws 
in large towns and populous districts. The local authorities 
entrusted with carrying out these laws should receive wider 
powers of administration, and their districts should in many 
cases be enlarged. The Beport further recommended that the 
water supply and drainage, as well as the paving, repairing, 
and cleansing of the streets should be concentrated in the 
hands of one and the same authority in each district. In 
conclusion the Commissioners emphasised the necessity of 
giving the central department compulsory powers to deal with 
cases in which the local sanitary authority proved negligent 
in the performance of its duties. 

The year 1845 is a decisive one in the history of Public 
Health. It marks the end of the stage of inquiry and the 
beginning of the stage of legislation. The preparatory work 
of the expert is done, the activity of Parliament commenoes. 
Sir Sobert Peel's administration, torn by internal dissensionB 

and menaced by a revolt of a great section of 
^o^ITbui?' ^^ landowning supporters, had, however, in the 

session of 1845, only time to make a show of 
acting upon the report of its Commission by introducing the 
Health of Towns Bill The Bill was withdrawn after slight 
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discussion ; but the session of 1845 was not altogether barren 
in legislation upon matters of local government. Largely 
through the influence of that old and tried Benthamite, 
Joseph Hume— one of the most stalwart friends of true 
reform and economy — a banning was made by the passing 
of the first of a very useful series of measures usually called 
**The Clauses Acts," or "The Model Acts."^ 
These Model Acts contained model clauses which ^g^/^^ 
local authorities might adopt ; and they proved 
very serviceable in assisting the preparation of local Acts and 
increasing their efficacy. But the absence of compulsion as 
well as the cost and difficulty of procuring a local Act still 
presented serious obstacles to anything like a general improve- 
ment in the sanitary standards of town Ufe ; and the need 
for a general Act had already been recognised, as we have 
seen, by the government of Sir Sobert PeeL* 

Two years later (1847) a similar Bill, brought forward by ^ 
Lord Morpeth with the same object, also proved abortive 
owing mainly to bad draftsmanship. But on 10 th February 
1848 previous errors were repaired, and Morpeth moved a 
second time " for leave to bring in a Bill for the improve- 
ment of Public Health "•—* Bill which was rphePubUo 
destined to become law and to be known as Health Act y 
the PubUc Health Act of 1848. Into the ^'^^®- 
debates it is not necessary to enter.^ Enough that the 

1 The " Model Acts " (1845-47} or the Glanses Acts were eleTen in number, ^ 
nine of which reUted more or less to public health, namely, 8 and 9 Vict. o. 18 ; 
10 and 11 Vict oc. 14, 15, 16, 17, 27, 84, 65, and 69. These were concerned 
with land-purchase, markets, gas, water, harbours, cemeteries, police, and the 
paying and cleansing of towns. 

' In 1845, by their Bill (introduced by Lord Lincoln) ''for the improTe- 
ment of the sewerage and drainage of towns and populous districts, and for 
m a ki n g provision for an ample supply of water, and for otherwise promoting 
the health and convenience of the inhabitants." 

* For Lord Morpeth's speech introducing the Bill, see Hansard, Srd Series, 
96, pp. 886-408. Joseph Hume welcomed the measure, but observed that it 
should clearly be accompanied by the repeal of the window tax, which prevented 
▼entilation. 

^ The Parliamentary history of this Bill, the most imporUnt of the Session, 
is not thrilling. Its passage is not even referred to in the Annual Begister for 
1848. On 21st February Lord Moipeth moved the second reading in a thin 
House, such as used to be the rule when questions affecting local government 
were under discussion. The second reading was not opposed, though one 
member complained that the BUI would tend " to increase that mode of foreign 
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measure was passed with the recent memory of the cholera 
epidemic, and a liyely fear of its reviyal, in the minds of 
legislators. Its significance in the history of English law may 
be judged fix>m the fact that it was the first compulsory 
measure of public health imposed by Parliament upon local 
authoritiesy if we except an obscure and almost forgotten Act 
of James L^ and the Yacdnation Acts.' Looking then 
at the provisions of the Public Health Act> 1848,' the 
first point to be noticed is the exclusion (in sec 1) of the 
metropolis from its operation, the Legislature in this case 
following the precedent of the Municipal Corporations Act of 
1835. The general purpose of the Act is stated in a 
preamble :— 

Whereas further and more effectual proviBion ought to be made for 
impioving the sanitary condition of towns and populous places in England 
and Wales, and it is expedient that the supply of water to such towns 
and places, and the sewerage, drainage, cleansing, and paving thereof 
should as far as practicable be placed under one and the same local 
management and control, subject to such general supervision as is herein- 
after provided : be it therefore enacted that this Act may from time to 
time be applied in manner hereinafter provided to any part of England 
and Walea 

The kernel of the Act is to be found in the provisions 

goyemment which was known by the name of centralisation.'* Ths powers of 
ths Central Board were reduced and the status of the local authorities im- 
proved in Committee. Certain amendments made by the Lords, including one 
to abate the smoke nuisance, were rejected (see Hansard, 15th August 1848), 
and the Bill received the royal assent on Slst August 1848. 

^ 1 Jac. I. c. 31, passed for the purposes of ehecking the ravages of the 
plague (repealed by 1 Vict c 91, s. 4). This was really the first of the Quaian- 
tine Acts. Its quaint provisions are of special interest to the student of the 
decay and revival of popular local government in England. By this Act the 
Mayor, Justices, and head officers of a place infected by the plague were enabled 
to make a rate for the relief of the sufferers, and also to issue regulations to 
prevent the plague from spreading. 

* 8 and 4 Vict, c 29 (amended by 4 and 5 Vict c. 82, etc), entitled, '* An 
Act to extend the practice of Vaccination," by which the guardians or over- 
seers of the poor are directed, subject to regulations by the Poor Law Com- 
nussioners to contract with the medical officer of their district for the vaccination 
of all persons there resident. 

* 11 and 12 Vict, c 63. For a useful introduction to, and digest of, English 
sanitary law from 1848 to 1870, see " The Kew Sanitary Laws— namely, the 
Public Health Acts 1848 and 1858, and the Local Government Act 1858, with 
introduction, notes, and index, and an appendix of other statutes, by W. G. 
Lumley and £. Lumley/' London, 1871. 
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which established a General Board of Health; and it was 
this, the most essential feature of the measure, xhe General 
which enooontered most opposition both in Parlia- b<«^ ^ Health. 
ment and in the presa 

As a concession to ** local autonomists ^ the new central 
department was oolj set up in the first instance for a pro- 
visional term of five years ; indeed, it followed the pattern of 
the Poor Law Board in more respects than one. It ¥^as 
composed of a President (the Commissioner for the time 
being of Her Majesty^s Woods and Forests) and two other 
persons to be appointed by the Grown. The Board, which 
was empowered to appoint secretaries, clerks, inspectors, and 
other servants, had to originate and in some measure to 
control all proceedings under the Act By sections 8-10 
(the most important clauses in the whole Act) the Cteneral 
Board was empowered to create a local health district and a 
Local Board, either on petition from the ratepayers or where 
the annual mortality bore a certain proportion to the popula- 
tion.^ If the Act were adopted in a municipal borough, the 
Town Council became the local sanitary authority, so that in 
this case no further complication was added to the existing 
chaos. But in places other than municipal boroughs the 
adoption of the Act involved the creation of a completely 
new authority, the Local Board of Health, and elaborate 
provisions for its constitution were contained ^ng^jocai 
in sections 12-28 of the Act. The Local Board sanitary 
of Health (whether it consisted of the members ^'^^on^y- 
of a borough council or not) was empowered in some cases> 
and compelled in others, to carry out a great number of specific 
duties. These duties included not only sanitation in the 

^ 11 and 12 Vict. c. 68, sec. 8 : "Upon the petition of not less than one> 
tenth of the inhabitants rated to the relief of the poor of any city, town, 
borough, parish, or place having a known or defined boundary" (this to 
enable the Act to extend to extra-parochial places), '' (a) not being less than 
thirty in the whole, or (6) where it shall appear " from the Registrar-Ctonerars 
return that the average annual mortality in such place during the last seven 
years has ** exceeded the proportion of twenty>three to a thousand of the popu- 
lation" of such place, "the General Board of Health may . . . direct a 
superintending inspector to visit such city, town, borough, parish, or place," 
and to make public entry, etc The inquiry was followed by a report (sec. 9), 
and the report might be followed by a provisional order creating a local Board 
of Health (sec. 10). 
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strict sense, — sewerage, drainage, and the like, — but also such 
wider functions as the supply of water, the management of 
the streets, the making and maintaining of burial-grounds, 
and the regulation of offensive tradea The later sections of 
the Act provided financial machinery for the discharge of 
these functions. By sections 86-88 the local board might 
lay a general district rate and special district rates based upon 
the poor rate assessment 

It would be a mistake to belittle the Public Health Act 
' of 1848, because it did not apply automatically to the whole 
•^country, or even to the more populous districts. An Act of 
univeroal application could not have been passed, so strong 
as the feeling against bureaucratic and centralising tendenciea 
The Act of 1848 is a great step forward, because in the first 
place it provides a more or less complete code of public 
health ; secondly, it could be adopted by any town without the 
delay and expense of a private Act; thirdly, it could be 
forced upon those districts which needed, and perhaps dreaded, 
it most by a central department of government. In spite 
of all its defects it did a vast deal of good. It supplied 
many communities and districts for the first time with a 
representative form of local government. Unfortunately a 
constitutional pattern was borrowed from the Poor Law Act 
of 1834, instead of from the Municipal Corporations Act of 
1835. Instead of giving one vote to every householder, a 
strict system of classification according to wealth was adopted. 
The ratepayers and owners of each district were entitled to 
vote according to " the scale " set out in section 20 of the 
Act in respect of property in the district of the Local Board,^ 
and any person who was both owner and also howx, fide 
occupier was entitled to vote in respect of both ownership 
and occupation. 

The Local Board was not incorporated, but was authorised 
to make bye-laws and regulations for the purpose of carrying out 



* The scale was as follows :— 




On a rateable value of less than £50 


1 TOte. 




&om£60to£100 . 


2 votes. 




„ £100 ,,£160 . . 


. . 8 „ 




„ £160 ,,£200 . . 


• . 4 ., 




„ £200., £260 . . 


• • 6 .. 
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„ more than £260 
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the Act There is a long, and in one respect supererogatory,^ 
series of provisions (sec. 115) laying down the conditions 
precedent to the validity of a bye-law. One is that a 
bye-law must be confirmed by one of the principal secretaries 
of State. It may be observed in passing tlubt such con- 
firmation would not make valid a bye-law otherwise invalid' 
That the control of the Central Board over the local\ 
executive was much reduced in the passage of the Bill 
through Parliament may be seen by a reference to the debates 
in both Houses.' The three important offices of clerk, 
surveyor, and inspector of nuisances were all in the appoint- 
ment of the Local Board, and removable at the pleasure of 
the Local Board, subject only in the case of the surveyor to 
the approval of the Greneral Board of Health; and even 
tins exception was abolished by the Local Government Act 
of 1858.^ Still the supervisory power of the General Board 
acting through its inspectors was very considerable, and its 
authority was rendered more formidable by the institution 
of audit. Here, however, the effectiveness of the financial 
control was seriously impaired through the appointment of 
the auditor being entrusted to the Local Board, This error 
was to be partially repaired in the Act of 1858, and fully 
except as regards municipalities in the Act of 1876.^ 

It cannot, however, be denied that this first Act for the 
regulation of Public Health contedned a considerable dose of 
centralisation; and its application to boroughs 
produced a sharp contrast in municipal govern- aS^teOTemi(M. 
! ment. For those boroughs which extended 
their spheres of activity by adopting the Act found them- 
selves subordinated in their new work to the control and 
inspection of a central department, while so far as their old 
work (under the Act of 1835) was concerned they continued 
in full enjoyment of local autonomy.^ 

^ Namely, "provided that no suoh bye-laws shall be repngnant to the 
laws of England." 

* See Reg. v. Wood, 5 E. and B. 49. 

* See footnote, p. 139. 

^ 21 and 22 Vict. c. 98, sec. 8. 

^ Pnblic Health Act 1848, sec. 122. Local Goyemment Act 1858, seo« 60. 
Public Health Act 1875, sec. 247. 

^ Gf. Gneist, Self-GhvemmetUj chap. xi. ; Simon, op, eii. pp. 205-225; 
Sidney Webb in Mumeipal Jawmdl, 1899, pp. 1295-96. 
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The prindple of centralisation, which had won its way 
wi^h such difficulty into Poor Law administration, was not 
allowed to remain in unchallenged possession of its second 
conquest. The mere possibility of a place being saddled 
against its will with a local board of health provoked violent 
indignation, and was denounced as a lawless and un-£ngliah 
^ interference of the Government in local rights and interests. 
The opposition proved strong enough to defeat a London Bill 
proposed under Chadwick's auspices in the same year, which 
would have carried out the principle of state control over 
metropolitan government in a -very uncompromising fashion. 
\ ChadwicIDmeanwhile, the dictator of the new Board, pressed 
his ideas with too little regard for popular feeling and pre- 
judices. If he had known his countrymen and their political 
hist(H7 a little better, he would have seen the impossibility 
of introducing that strict system of centralisation for whidi 
he strove. The middle classes, who now held sway, were 
not ripe for an advanced social policy, and were distincdy 
hostile to bureaucratic ideas. Even grants in aid were often 
regarded with suspicion as excuses for the intervention of the 
central government. But there was no grant in aid to 
gild the pill of sanitary legislation, and prejudices whether 
ignorant or enlightened were supported by the shrewd 
timidity of the ratepayer. Lastly, there was a practical 
consideration which appealed strongly to common sense re- 
formers — the want of such trained and skilled men with 
technical knowledge and experience, as would be necessary to 
fill the ranks of the regiment of officials which Chadwick's 
schemes required. As a matter of fact, the offidaLs and 
inspectors employed by the first General Board of Health 
were open to the suspicion, and certainly not always above 
\the temptation, of jobbery and corruption. The great ex- 
penditure involved in schemes of sanitation, and the lucrative 
contracts to which they give rise make the famous "rule, of 
Caesar's wife" very necessary for those who represent the 
interests of the public in such matters.^ 

The philosophy of centralisation had another enemy more 

V extreme and more romantic than either history, economy7or 

common sense. The school of sentimental philanthropists 

^ Cf. Sir John Simon, op, eU, p. 299 »qq. 
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which had fought the Poor Law Act of 1834, had by this 
/ time developed a vein of what may be called constitutional 
[ romanticism. Indeed, even before the Beform The sentiment- 
Bill, both in Parliament and in the prefts — aiists and central 
especially in Cobbett's writings — Bentham's ideas coi»t«>i- 
of centralisation had been denounced n^^tt^lfa IpvpHftrj ngmTiflf. 

(the very heart of the English constitution — that is to say, 
against the principle of absolute local autonomy. Our new 
f romanticists tried to restore the older radical tradition, which 
\ had r^arded Parliamentary reform in the light of a restora- 
tion of ancient privileges stolen away from the people by 
monarchical encroachments of the sixteenth and seventeenth 
centuriea They zealously ransacked ancient histories of law 
j to prove that all existing guarantees of civic freedom dated 
1 from the Anglo-Saxon period. They found in the laws of 
Alfred the Great and Edward the Confessor the true and 
indestructible foundation of English institutions. They posed 
as revivalists of the Old Grerman Volks/reiheit, and finally 
adopted as their creed and formula the common law, declar- 
ing that the common law embraced the whole ordering of 
the constitution, and all the true principles of political 
organisation. A correct and complete knowledge of the 
<x)mmon law would give all that citizens could require. 
Statute law they regarded with a certain contempt, main- 
taining stoutly that Parliament could not, and should not, 
'Change any principle of the common law. They even 
adopted the old contention of the Whigs and Tories, that 
the constitution cannot be altered by majority votes because 
it is a part of the common law. Thus they were led to 
oppose administrative centralisation not merely as bad, but as 
unconstitutional, and to declare that only one form of control 
— the direct control of Parliament — ^was compatible with 
the law and the constitution. The Public Health legislation^ 
of 1848 stimulated this "romantic" movement, and in 
Toulmin Smith a leader was found who com- ^^ 
bined legal learning and industry with the skill 
of a practised writer, and some of the arts of an agitator* 
f In pamphlets and larger works he called history to the aid 
I of the constitution, and proved to his own satisfaction that 
1 the whole system of reformed government was un-English. 
VOL.1 L 
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Next he set on foot an agitation, and held a series of meetings 
in large towns, at which resolutions were passed against the 
Public Health Acts. Local Government and Centralisation is 
^ the book which best expresses the views of Toulmin Smith 
and his school. The reader gets a picture of the English 
constitution painted in bright colours from the standpoint of 
romanticism, with a clearness of outline which compensates 
for certain historical errors and legal misconceptiona TOb 
main argument comes to this: centralisation in England is 
not only unconstitutional, but unnecessary and superfluous. 
The parish is the constitutional centre of the whole system 
of local government; for the parish, in its ancient and 
original state, unhampered by the statutory fetters of de- 
generate modernity, was the sole organ of local government, 
and as such was competent to act by and on behalf of aU 
the inhabitant householders, and to do all things necessary 
for the common good; if the inhabitants of the parish 
would only make use of their ancient rights, they could do- 
for themselves anything they required without adopting the 
Public Health Act, or any other statutory powers. Toulmin 
Smith was fond of pointing to his own parish of Hornsey 
as a proof of what could be done by a learned but practical 
lawyer to reform the organised life of a small rural com- 
munity; but he failed to show how such an instance 
disposed of the need for the reform of local government^ 
much less for the enactment of a code of Public Health 
applicable to populous districts, and regulated by a central 
department^ 

Fanned by such influences, the impopularity of the Public 
Health Act and of Chadwick's regime grew rapidly. But- 
for a time the Grovemment was able to maintain its policy. 
Additional powers were conferred on the Board of Health 
(by 11 and 12 Vict. c. 123, and 12 and 13 Vict. c. Ill) for 

^ On Toulmin Smitli, cf. The Dictionary of National Biography, He founded 
an Anti-centralisation Society, and wrote many pamphlets for it. The Society 
disappeared after his death. That any importance or interest attaches to his 
/' books is chiefly due to the influence they exerted on much greater writers isr 
Germany, more particularly Gneist and Lothar Bucher. In his once weU-known^ 
pamphlet, Der FarlameTUarismua wie er isi, 1857, Bucher borrows Toulmin 
Smith's ideas wholesale, and serves them out for the purpose of influencing: 
public opinion in Germany as if they were the eternal truths of English politic&r 
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dealing with epidemics and contagious diseases. A report 
was drawn up by Cbadwick upon interments, which resulted 
in the passing of an Act (13 and 14 Vict. c. 52) by which 
burials in the metropolis were placed under the supervision 
of the Greneral Board of Health, and power was given to 
appoint an additional member of the Board That Act was, 
however, repealed by 15 and 16 Vict. c. 85, which introduced 
other regulations. After 1852 the General Board consisted^ 
of four members, two of whom (Mr. Edwin Cbadwick and 
^|Dr. Southwood Smith) were paid Commissioners. The un- 
popularity of the Board had now made itself 
felt among the governing classes. By section and^^iation 
4 of the Act of 1848 it had been established °^*^^''*^ 
for five years only, and its existence would ^ 

terminate at the end of the session of Parliament next after/ 
31st August 1853. " Before that time arrived," writes 
Lumley, a very trustworthy authority, "much public dis- 
satisfiAction was expressed with its proceedings." He does 
not discuss the justice of these complaints.- "But no one 
can deny," he adds, " the great ability which was exhibited 
in many of the important documents, statements, and reports, 
which emanated from the Board upon the epidemic cholera, 
the practice of quarantine, the burial of the dead, the supply 
of water, its impurities, the proper modes of drainage, and 
the removal, deodorising and utilising the sewage of towns ; 
while the greatest zeal, activity, and energy characterised their 
laboiura" ^ 

Accordingly in 1854 the old Board was dissolved, and 
Cbadwick was pensioned ofT. 

It must not be supposed that the usefulness of the Act of 
1848 ceased when Cbadwick retired. The original Board, how- 
ever, disappeared, and it may be well to indicate how much work 
had actually been done before the end of its short life. 

At the close of the year 1854 seventeen Acts of Parliament 
had been passed, confirming orders of the Board,^ and apply- 

^ See Lumley, English Samtary Law, 1871, pp. 6, 7 of introdaotion. 

9 See Parliameiitaiy Paper, Ko. 828, 1857. Lumley adds that 280 local 
boards are set out in the Union OiBoer's Almanack for 1856. Up to 81st August 
1S70 the total number of local boards acting under these Acts was 670, besides 
114 improTement commissioners. See Parliamentary Betum, No. 481 of the 
L of 1870. 
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ing the Act to no less than 120 places; and, moreover, the 
Act was applied to 94 other places by orders in Council 
during the same period. In most of these places a real 
advance had been made in the standards of healtL The 
foul and unspeakable conditions which prevailed in and 
about the homes of the working - classes were gradually 
improved, a limit was put on the ravages of death, the 
opportunities of disease were lessened, the poor man was 
saved from some of the consequences of his poverty, as the 
ignorant was protected from some of the consequences of his 
ignorance. Chadwick's "despotic" centralisation has con- 
ferred far greater services upon his countrymen than they 
can ever hope from fine words about the common law, and 
the miraculous resources of Anglo-Saxon institutions. 
/^ As a matter of fEtct, apart from Chadwick's retirement, 
' the set back of 1854 was rather apparent than reaL It is 
true that by 17 and 18 Vict. c. 95, the con- 
'""^ Ysli^ stitution of the General Board of Health was 
altered; but the powers and duties of the old 
Board were transferred to the new Board. In the following 
year Mr., afterwards Sir John, Simon was appointed medical 
. officer to the new Board.^ The existence of the Board was 
continued from year to year by Act of Parliament until 
1st September 1858, when it expired, some of its duties and 
\ powers falling to the Home Secretary, and others to the 
Privy Council, in accordance with the provisions of the Local 
Government Act of 1858.* 

Meanwhile, questions of organisation apart, the sanitary 

law itself was being steadily improved. Public nuisances 

had begun to engage the attention of the 

^"^^^^/^' Legislature. By common law such nuisances 

could be dealt with on complaint by the pansh 

as indictable ofiTences. But the procedure was too clumsy to 

be effective, and Parliament now sought to deal with nuisances 

by preventive administration. With this object the first of 

/the Nuisance Bemoval Acts was passed in the year 1846. 

' These Acts are of interest and importance in the develop- 

» Under 18 and 19 Vict. c. 116. 

^ 21 and 22 Vict. c. 98. The Act was intended to supplement and amend 
the Public Health Act of 1848. 
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ment of English local government, because the duty of v 
carrying out their provisions was entrusted to Boards of \ 
Guiunlians. Thus the new Poor Law authority was recognised ; 
for the first time as the rural sanitary authority, and its 
district the Poor Law Union was foreshadowed as the future 
sanitary district for rural areas. The Nuisance Bemoval Act 
of 1855 extended the powers of Local Boards and Town 
Councils, by enabling them to appoint Inspectors of Health. 
A recurrence of the cholera epidemic about the same time 
helped to produce quite an array of perplexing statutes 
dealing with various branches of public health. Few of 
them deserve special attention; such constitutional signifi- 
cance as they possess is due to the &ct that they increased 
the existing chaos of areas, and multiplied the existing 
complexity of overlapping and conflicting jurisdictions. 

But the Local Grovemment Act of 1858 stands out as an 
important piece of legislation. The Act is not happily 
named, as its contents would have been much .^.j^^ j^^^^ 
more appropriately described by such a title as Govemment Act 
"The Public Health Act of 1858." It was ^®^^- 
to be read with, and to form part of, the Public Health Act 
of 1848. Many of the sections of the earlier Act were 
repealed, and new provisions substituted. By dissolving the\ 
Board of Health the new Act did to some extent relieve the 
Local Boards of central control, while it certainly enlarged y 
the powers conferred on them by the Act of 1848. Some 
of the most important benefits conferred by the Act are con- 
tained in sections 44, 45, 50, 75, etc., whereby portions of 
the Model or Clauses Acts are incorporated, so that districts 
could henceforth obtain by mere adoption advantages for the 
attainment of which a private Act had hitherto been 
necessary. The dissolution of the Board of Health has been 
already referred to ; and this, as well as the surrender of the 
power to enforce the sanitary code upon a reluctant district 
from the centre, may be regarded as retrogressive. They 
were at any rate concessions to the Anti-Centralisation 
Society. But the medical and supervisory functions of the 
Board were not abolished. Some, as we have seen, were 
transferred to a subordinate department of the Privy Council, 
while the business of confirming bye-laws and provisional 
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orders was entrusted to the Local Government Department 
of the Home Office. On the whole, however, the Act of 
1858 is to be viewed as an enlargement and improvement 
of the Act of 1848. While strictly preserving the per- 
missive character of sanitary legislation, the process of 
/ adoption was greatly simplified. Instead of a tedious and 
I rather elaborate system of petitions and inquiries, the local 
, authority was enabled to adopt the whole of the sanitary 
^ code by a simple resolution — ^a provision which far more 
than compensated for the loss of such compulsory powers as 
the central government had possessed imder the Act of 
/^1848. In the following decad'e the question of Public 
\ Health seems to have slept. Parliament was chiefly con- 
cerned with questions of military expenditure, the further 
revision of the tariff, and finally with the agitation for 
,' household suffrage in the towns. But in 1868 the purely 
/urban character of sanitary legislation received distinct 
statutory expression in an Act restricting the adoption of the 
Public Health Acts to places containing not less than 3000 
inhabitants. 

II 

The results of these large and not too deliberate schemes 
of legislation were, however, not less embarrassing than 
Theciuosof ®^couraging. The field of local government 
sanitory was overgrown with an almost impenetrable 
authorities. i^Kjerwood of conflicting jurisdictions, while the 
very existence of the laws, as well as the mode of ad- 
ministration, depended upon the whims of particular towns 
and districts. The voluntary or permissive principle had not 
wholly served its purpose. The benefits of sanitary science 
and sanitary law were only partially adopted. But more 
than anything else uniformity was required. The time was 
ripe for a new chapter of legislation. As before, the way was 
/^ prepared by a Royal Sanitary Commission. This Commission, 
TheRoai appointed in 1868, issued in 1871 a report 
Commission, wMch Set out with the utmost clearness the 
1868-71. incompleteness, imperfections, and imworkability 
of the existing system. In 700 urban districts, it 
appeared, Town Councils, Improvement Commissioners or \ 
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Local Boards were empowered to carry out the Public Health 
Acts. But in most cases the use made of this power had , 
been disappointing; and in rural districts the Boards of' 
Guardians had shown little energy in putting the Nuisance 
Bemoval Acts into operation. Parliament had done its 
part by introducing scientific laws of public health, but 
the machinery of local government had proved insufficient 
to translate those laws into actual administration. Generally 
speaking, the local authorities had remained inactive, how- 
ever insanitary the conditions which prevailed in their 
districts. 

Foul water and unscientific systems of drainage, unhealthy 
houses and overcrowding, produced and propagated all kinds 
of endemic and epidemic disease. The report laid the blame"^ 
for these evils principally upon the permissive or adof)tive 
character of the new sanitary law, upon the want of inspection, 
and upon the disorganisation and fdction resulting from the 
creation of innumerable ad hoc bodies not with reference to^ 
general principles of convenience, but one by one according 
to the exigencies and demands of each particular locality. 
But if sanitary administration was still very backward in 
urban districts, it was practically non-existent in the country. 
Neither guardians nor vestries liad sought to make energetic 
use of the powers conferred upon theuL Here too effective , 
administration was embarrassed by a chaos of administrative ' 
jurisdictions. Petty sessional divisions (the sphere of the 
Justice of the Peace), Poor Law Unions, highway districts, 
parishes and counties crossed and recrossed one another, and 
were often complicated by municipalities, Local Boards, and 
' other organisations of a special kind. Nearly all these 
! authorities had power to appoint officers and to lay rates. 
jNowhere had the least regard been paid to uniformity of areas 
jor convenience of administration. 

f A strong central authority, with control over the whole 
j sphere of internal administration, might have prevented or 
mitigated these evils. But no such central authority existed.* 
Upon this the report commented with the utmost emphasis 
as the gravest defect of English local government. Such 
central functions as existed were parcelled out between the 
I Poor Law Board, the Home Office, the Medical Office, the 
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Privy Council, and the Board of Trade. Nor was there any 

Recommenda- ^®g^^^ System of inspection by the central over 

tions of the the local authorities. To amend these deficiencies 

Commission, ^.j^^ ^^^ ^^^ ^yie following proposals for 

constructive legislation : — 

1. In regard to towns, local government should be en- 
tirely in the hand of a single authority — which should be, in 
municipal boroughs, a Town Council, in other places of more 
than 3000 inhabitants a Local Board. 

2. In regard to rural districts, — that is to say, all districts 
not governed by Town Councils or Local Boards, — the report 
recommends that the Foor Law Union should be the admini- 
strative district and the Foor Law Guardians the administra- 
tive authority. The Union was equipped with officials and 
was in working order, whereas the machinery of the parish 
was too rusty and antiquated to be adapted for administration. 
The Commissioners further recommended that in the common 
enough case of a Union being partly urban and partly rural, 
the Guardians representing the urban part should be excluded 
from the new rural authority. In such cases, of course, the 
rural sanitary districts would only be a part of the Poor Law 
Union. It was also suggested that Guardians and members 
of Local Boards should remain in office, like Town Councillors, 
for three years instead of for one, a third of their number to 
be elected yearly. 

3. The Commissioners next propkjsed that the purely 
permissive character of the Fublic Health Acts should be so 
far changed as to entitle the central authority, on their own 
initiative and without regard to the wishes of the inhabitants 
or their representatives, to impose a sanitary organisation 
upon any urban district not hitherto provided. 

4. Last and most important comes a proposal for the 
erection of a strong central body. The broken bits of the old 
Central Board of Health should be united again and then 
combined with the Foor Law Board into one great department 
of government, with a large staff of officials capable of con* 
trolling and inspecting the administration of poor laws and 
sanitaiy laws alike. It was suggested that this central 
authority should have power, on the complaint of one of its 
inspectors, to compel a Local Authority to perform its duty. 
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It should have power also to issue orders and regulations 
binding upon the local authorities, with a view to securing 
that the uniformity provided for in the laws should not be 
lost in their administration. Central control over local 
expenditure should be especially stringent. At the same 
time the report contains a warning paragraph. Let the new \ 
department avoid the rock on which the old Board of Health ^ 
came to grief. Local government is the business of the local ) 
authorities ; all that the central department has to do is to 
give them information and guidance — to apply the whip or^ 
the brake. 

The grand purpose of these recommendations was to "^ 
actualise the sanitary laws, to give full and general effect to 
their provisions. These provisions may be J 

classified into two main groups. In the first ^Jl^t^^aws^^ n 
group were certain powers granted to urban 
sanitary authorities with regard to such matters as gas and 
water supply, the removal of refuse, etc This group may be 
compendiously described as the law of public health proper, 
and only a few of its many sections (such as those relating to 
the making of sewers and the provision of drinking water) ' 
were compulsory. The rest were purely optional — duties and ^ 
powers which might be undertaken or not by the Local 
Authority at pleasure. 

The second group was composed of all the provisions of 
the Nuisance Eemoval Acts, which applied equally to urban 
and rural districts. These defined certain things as public ,' 
nuisances,^ Lt. as things against which the Local Authority J 
was bound to provide by a proper system of inspection. For 
these public nuisances the Local Authority was made re- 
sponsible, and was enabled to proceed against offenders in a 
court of summary jurisdiction. And should a householder 
fail, after receiving due notice, to make necessary repairs or 
improvements in the drainage of his house, the Local Authority 
was entitled to make the alterations itself and send in the 



1 In English law nuisanoea are public or private. The general rale is that 
a civil action for damages, or an ii^nnction, can only be brought for a private 
nuisance. A public nuisance belongs to the sphere of criminal or quasi-criminal 
law, and is to be suppressed by indictment, or information, or (as above) by 
proceedings under statute for a penalty. 
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bill to the ofifender. The report proposed that the Central 
Board in its torn shotdd be entitled, in case the Local Authority 
failed in its duty, to take the matter in hand and charge the 
Local Authority with the costs. 

Thus there would be a safeguard against the compulsory 
duties imposed on local authorities being neglected ; and such 
a safeguard could only be obtained by the introduction of an 
effective system of central control framed after the pattern of 
that which already existed in the administration of the 
Poor Laws. 

Finally, the Commissioners, after suggesting a number of 
useful additions to and changes in the existing body of 
sanitary law, as well as its codification in a single compre- 
hensive statute, completed their laborious report by submitting 
a draft code in the form of a carefully prepared commentary 
on the existing laws of public health.^ 

So deep and lasting was the impression produced in and 

out of Parliament by the publication of this admirable report. 

Results of the *^^^ ^^^ * single One of its more important re- 

Beport, commendations can be said to have been disre- 

^®^^'^^' garded. Indeed, their form as well as their 
substance was to a great extent adopted in the series of 
statutes which followed. In 1871 a Local Government Board 
as created,* and in 1872 some of the functions properly 
belonging to local government, but then exercised by the 
Board of Trade and by the Home Office, were transferred to it. 
In the same year the whole organisation of local government 
as sketched out in the report was made law with only slight 
modifications. In 1874 the sanitary duties of local authorities 
were greatly extended; and finally, in 1875, all the laws 
relating to public health were revised, codified, and superseded 
in the great Public Health Act of 1875.' This new code of 

^ See Second Report of the Royal Sanitary OommiBsion, vol. i. (pp. 1871, 
c. 281). 

^ By 34 and 86 Vict. c. 70. The first President of the Local Government 
Board was Sir James Stansfield, a member of Mr. Gladstone's first Cabinet. 
He is sharply criticised in Sir John Simon's book (op, cU,\ p. 354 $qq. 

' 38 and 39 Vict. c. 55. The standard editions are those of Glen and Mac- 
morran. The want of a similar consolidation of Poor Law statutes and of rattni; 
law is severely felt. For the importance and valae of codification, see an article 
in Quarterly JUvieWj 1900, and the important work on Legislative Method* and 
FarmSf by Sir C. P. Ilbert, in which part of that article is reprinted. 
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Public Health, which still stands almost in its entirety, is 
itself a consolidation (with amendments) of no fewer than 43 
statutes, and is, alas, one of the few important and successful 
pieces of codification yet passed into law. In 343 sections 
and 5 schedules the whole of the English sanitary code and 
the organisation of local sanitary authorities was set out in a 
clear, methodical, and orderly manner. 

Local government in England had now got for the first 
time a comprehensive and fairly intelligible system of admini- 
fitrative authorities suited to modem requirementa Town 
Councils, Local Board and Improvement Commissioners (the 
last-named bodies dwindling in number year by year) were 
henceforward the " Urban Sanitary Authorities " for the 
administration of the Act of 1875, while the Boards of 
Guardians served as "Eural Sanitary Authorities" for the 
same purposa And at the head and centre of the whole new 
system stood a well-equipped department of government as 
administrative authority for the supervision and control of all 
local administration. 

In our account of the creation of the Local Government 
Board, and of the relations between the central government 
and local authorities, one important subject 

•_, ix-i-i 1 J Grants-in-aid. 

has been neglected and now demands par- 
ticular consideration. We refer to the peculiarly English* 
invention by which the financial subordination of the local to 
the central authority, a subordination in itself highly repugnant 
to English ideas, has been made to appear, not indeed a popular 
and agreeable, but at least a just and expedient incident of local 
government. This invention or device is known as imperial 
relief of local burdens. The relief takes the form of " grants-in- 
aid " ; and a full history of the origin and growth of grants-in- 
aid would be identical with a history of the relations between 
national and local finance in England. Such a history is 
forbidden by the scale of our undertaking. The present chapter 
permits a brief survey. The theoretical and controversial 
aspects of a problem which is already pressing for the 
attention of Parliament must be reserved for a later part of 
this book. 

It was an ancient and fixed principle of English law and 
administration that the costs of local government and local 
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justice should be defrayed, not out of national funds or national 
revenues, but out of taxes specifically local, gathered by local 
officials from the inhabitants of the district forming the area 

of the local authority or court by which the 
'^i^Siluo^ expenses had been incurred Such taxes were 

usually called rates.^ Thus the expenses of 
county government were defrayed by the county rate, those of 
municipal government by the borough rate. Parochial ad- 
ministration, comprising the relief of the poor, the repair of 
highways, etc., was paid for out of the poor rate, which had 
formed ever since Elizabethan times the comer-stone of local 
taxation. County rates, however, were exceptional for a long 
time. At the beginning of the reign of George II. there were 
some 40 local varieties of the county rate with many peculi- 
arities in modes of assessment. Uniformity was at length 
introduced by 12 Geo. II. c. 29, which enacted that the 
county rate should be based upon the poor rate assessment. 
Apart from this statute* and certain fluctuations of practice 
and case law as regards the rateabiUty of personalty and 
stock-in-trade, the English law of rating remained practically 
unaltered during the whole of the eighteenth century and a 
third of the nineteenth century. How rigorously Parliament 
abstained from providing out of the national revenue for local 
burdens and how few of the expenses of internal administration 
or even of justice were treated as national, may be illustrated 
by a single instance. 
/^ Until the year 1752 the cost of a criminal prosecution at 
( assizes or quarter sessions had to be borne by the prosecutor. 
In that year an Act of Parliament (25 George II. c 36) was 
passed empowering the Court, where a conviction for felony 

had residted from such a prosecution, to order 
modM<»tions. ^^® county or quarter sessions borough, as the 

case might be, to make reasonable compensation 
to the prosecutor. The provision was afterwards extended to 
other offences. But it was not until 1835 — after the report 
/ of Lord Althorp's select committee to inquire into county rates 
— ^that these expenses came to be regarded as in part national, 
and that a vote was taken to relieve the local authorities of 

^ Cf. Cannui's HuU>ry of Local Sates in EngUmd; and Gneist, Self- 
OovemmcfU, pp. 116-126. 
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one half the expenses (£80,000) of all prosecutions at assizes 
and quarter sessions. Prom 1846 to 1888 the whole of these 
expenses were charged on the Civil Service votes. This austere 
abstinence of Parliament from intervention in local finance 
did not, of course, exclude grants of money to individual 
localities. Of these special grants there is one curious survived. 
The bridge of Berwick was built by James I. and repaired by 
Cromwell's Parliament. Charles II. granted the Corporation 
of Berwick a sum of £100 a year to keep the bridge in repair; 
and the giant (which now amounts, less fees, to £90 : 9s.) has 
been jjaid ever since. Until the death of George IV. it was 
paid out of the Civil list. From that time to the present the 
grant has been included in the vote for '' Miscellaneous charges 
and other allowances. Great Britain," Class YI. (vote 3 in 
1902), of the Civil Service Estimates. 

"The first occasion," writes Sir E. W. Hamilton,^ "on 
which the question of the burdensome nature of rates seriously 
engaged the attention of Parliament, and on which ^^ ^ebtA» and 
at the same time action was taken, was toward Committee of 
the close of Lord Grey's Government in March 
1834. On the motion of the Chancellor of the Exchequer, 
Lord Althorp,^ a Select Committee was appointed to inquire 
into the county rates in England and Wales, and to report 
what regulations might be adopted to diminish the pressure 
of local burdens on owners and occupiers of land. But as the 
reform of the Poor Law administration was then under con- 
sideration, poor rates were excluded from the scope of the 
inquiry." The committee found that certain charges for 
prisons, prosecutions, and inland communications, which were 
defrayed out of local rates, were of national importance and 
general utility, and might more properly be placed on " those 
funds to which the general mass of property throughout the 
country contributes more equably than it does to the county 
rate." 

The Committee made various recommendations for the 
relief of local rates, two of which, as we have seen, were adopted 

* In hifl mAsterly Memorandum an Imperial Relief of Local Burdens, pro- 
pared for the Royal CJommission on Local Taxation. 

* Hansard, vol. xxi p. 1849. For the Committee's Report, see House of 
Commons Paper, No. 542 of 1884. 
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hj Lord Melbourne's Government in the follo¥mig year (1835). 
In 1839 a Bojal Commission on Police (appointed in 1836) 
reported in favour of providing a quarter of 
relief of the ^^^ ^^^ ^^ efficient local constabulary out of 
agricultural national funds; but nothing came of the sug- 
gestion imtil 1846. The great work of Sir Bobert 
Peel's second Administration (1841-46) was the reform of 
the tariff. Already, in 1845, though high duties on imported 
com still remained, many duties upon agricultural produce 
had been reduced or swept away, and " the agricultural in- 
terest" was clamouring for compensation. A member of 
Parliament named Miles moved ^ that in the disposal of the 
budget surplus due regard should be had to the claims of the 
agricultural interest, and proposed that the State should not 
only bear the whole cost of assize prosecutions and of the main- 
tenance as well as the conveyance of committed prisoners, 
but should also contribute half the cost of county prisons and 
coroner's inquests, and the whole cost of the r^istration of 
voters. These charges for England and Scotland he computed 
at £350,000. Sir James Graham, then Home Secretary, 
objected, first on the ground that the burden of poor relief, 
which constituted a first charge on land, had been appreciably 
diminished since the amendment of the Poor Laws ; secondly, 
because land had no right to claim exemption from burdens, 
so long aa it enjoyed a protective tariff, which had been im- 
posed in consideration of those burdens. Sir Bobert Peel 
added a further argument against the motion : the proposed 
transfers of local burdens to the Consolidated Fund would not 
really benefit the agricultural interest; for the cost of the 
services would certainly increase, and the more that was 
imposed on that fund the more would ratepayers, who were 
also taxpayers, have to contribute to it. 

In the following year, however, the resistance to the 

policy of grants in aid broke down, though only one of the 

Sir Bobert Peel's arguments adduced in favour of the older prin- 

conceMions in ciple in 1845 had lost its force. Slowly as they 

^ had been converted to the principle of Free Trade, 

Peel and Graham yielded with perhaps greater reluctance 

^ Hansard, vol. Ixzyiii. p. 963. The above summary is borrowed almost 
totidem verbis from Sir B. W. Hamilton's Memorandum. 
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to the pressure of the agricultural ratepayer or rather of the 
I agricultural rent-receiver. The repeal of the Com Laws was\ 
\ accompanied by an undertaking to transfer certain local \ 
\ burdens, amounting in all to an annual sum of £341,000, ) 
tfrom the rates to the exchequer.^ This, the first important 
I instalment of grants in aid of local taxation, was avowedly 
intended to compensate Ireland and the rural parts of Eng- 
land and Scotland for any loss which they might sufier 
through the adoption of Free Trade. But Sir Eobert Peel 
was careful to point out that in almost every case the State 
subvention carried with it some guarantee of improved ad- 
ministration. He laid down the principle that grants in aid 
should be ear-marked for special purposes, and shoidd be made 
to depend upon the efiSciency of the service performed. 

The Protectionist party was not satisfied by these con- 
cessions, and for some years a lively but inefiectual agitation 
for further relief was maintained under the leadership of Mr. 
DisraeK. In 1850 the House of Lords ap- j^i^er dem«id» 
pointed a Committee on parochial assessments andthepoUM 
which reconmiended that "stock-in-trade" as ^^'^^^ 
well as real property should be rated to poor relief, 
since poor relief was a national object to which all forms of 
property should contribute.^ The Legislature, however, has 
[ never accepted this view. The next step was taken in 1856, 
when a Police Act* provided (in accordance with proposals of 
J the 1836 Commission) that Parliament should pay one-fourth 
of the cost of maintaining every local police force certified to / 
I be efficient The results of this legislation were considered '^ 
highly satisfactory, and grants came to be regarded as a 
/ convenient device for securing central control, avoiding 
friction, and increasing the efficiency of administration. 
Nevertheless, it was a device to be used sparingly, if at all. 
The danger of its extension to inappropriate cases was most 
felt by those most conversant with finance, and no sufficiently 
strong case was thought to have been made until the duties 

^ These subyentione included grants to Poor Law authorities and for the 
payment of the Irish constabulary. 

' House of Lords Paper, No. 150 of 1850. Gomewall Lewis's eyidence 
giyen before the Committee is worthy of study, p. S13 tqq. 

> 19 and 20 Vict c. 69. 
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and expenditure of local authorities were increased by the 
sanitary legislation of the early seventiea Sir Massey Lopes's 
jNrarious motions for the relief of ratepayers had kept the 
subject before Parliament, and Mr. Goschen's able report on 
local taxation^ (1871) — ^which showed that in thirty years 
rates in England and Wales had doubled ^ — ^was not adverse to 
V the cry for State aid. In 1867 Mr. Goschen had suggested 
the transference of the inhabited house duty from the imperial 

to the local authority. In 1870 he further 
Sir Vtewy Lotos ^^^^^i^ed * a division of the rates between owners 

and occupiers — a reform which would harmonise 
with the two great principles of local taxation, contribution 
according to benefit and contribution according to ability. 
Mr. Goschen's investigations had proved that the real grievances 
of local finance were grievances not of the agricultural land- 
owner, but of the urban occupier, who bore the whole burden 
of an increased expenditure which benefited the urban land- 
lord and raised urban rents. The Bills of 1871, which would 
have transferred the inhabited house duty and divided the 
rates between owner and occupier, were dropped, having served 
no other purpose than to cool the ardour of Sir Massey Lopes 
and the squires. Nevertheless, in the following year, Lopes's 
resolution in favour of transferring further local charges 
(Justice, Police, Pauper, Lunacy) to the Consolidated Fund 
was carried by a majority of 100. Mr. Gladstone, however, 
Mr Gladstone ^^^^^ ^^^ ^*' ^V^^ ^^^ resolution, except that 
and'sir Stofford in 1873 a special grant of £100,000 was voted 
Northcote. ^ ^^f^^ j^^jf ^^^ ssAATiea of mcdical officers of 

health and inspectors of nuisances. There were ample sur- 
pluses at Mr. Gladstone's disposal ; but he preferred to continue 
the reduction of the sugar duties and of the Income Tax, and 
ended by making the abolition of the Income Tax the text of 
his appeal to the country in 1874.^ Mr. Disraeli's principle 

> Reprinted in 1893 as House of Commons Paper, No. 201 of 1893. 

' Haying risen fix)m eight to sixteen millions. Of the increase, five miUions 
were attributable to town improvements, and at least six and a half millions 
had fallen on urban districts. 

' In his famous draft report, House of Commons Paper, No. 853 of 1870. 
See also his *' Reports and Speeches on Local Taxation." 

* For the system of grants-in-aid cf. also Simon, op. cU. p. 370 sjq. ; 
Sidney Webb in Mu/nicipal Journal, 1899, pp. 1813-19. 



Digitized by VjOOQ IC 



CH.ni SANITARY CODE AND SANITARY AUTHORITIES 161 

naturally resulted in a large instalment of relief to local 
taxation. In his very first budget, the new Chancellor of the^N^ 
Exchequer (Sir Stafford Northcote) devoted part (£1,250,000) '. 
of his large surplus to the relief of the ratepayer. He in- \ 
creased the grant-in-aid of police from a quarter to a half of \ 
the cost of maintenance. He provided for a grant-in-aid of 
4s. weekly per head on account of pauper lunatics ; and con- 
tributions were also voted to aU parishes containing govern- ' 
ment property. Though these proposals were of objection to the 
course carried, they did not meet with Mr. Glad- gnrnts-in-aid of / 
stone's approval They contained no safeguards 
against local extravagance, and no guarantees of improved / 
administration. Mr. Gladstone also objected to the transaction 
as a transfer of money from a fund supported by property to a 
fund supported by capital and labour jointly. The budget of 
1874 brings the histoiy of imperial grants-in-aid to a point 
at which logic and chronology permit us to pause. Their \^ 
later history will be found in the chapter which succeed& It \. 
is a record of degeneration. The earlier grants-in-aid were 
for national purposes and were intended to secure efficiency. i 
The later grants assume more and more the character of mere 
doles to reUeve some favoured class out of the purse of the . 
general taxpayer. 

While this device of financial aids softened the resistance 
to central control and helped to appease the outraged feelings 
of local autonomists, the grip of the centre upon the circum- 
ferences was being constantly tightened by the growth of 
officialdom. The staff of the Central Boards 
naturally increased with their work. More clerks onLpeciSra. 
sat in the London offices of departments answer- 
ing letters, issuing regulations, compiling statistics, and drafting 
reports. More inspectors invaded the provinces to overhaul 
the accounts, and expose the misdeeds of local authorities, to 
hold inquiries into schemes of improvement or extensions of 
boundary, and to report regularly to the central department 
But the increase in the numbers and discipline of local officicds 
was even more significant. The provisions of the Poor Law 
Act which regulated the relations of the paid officials of local 
authorities to the Commissioners had been extended with 
amendments to other branches of local administration wherever 

VOL.1 M 
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such officials received their pay wholly or in part from 
Parliament. 

It is remarkable that the middle classes, in reforming and 

reorganising the internal administration of the country, entirely 

neglected the parish* To understand the omission, 

OmJMion of the -i . i» • rm n 

parish from ^ brief retrospect 18 necessary. The first attempts 
w^mea of ^o reform the Poor Laws had proceeded on the 
assumption that the problem of ]>aup6ri8m could 
best be solved by an improvement of parochial machinery. 
Thus the Gilbert Acts of 1782 enabled parishes to combine 
for Poor Law purposes, and, having so combined, to appoint 
paid officer& In 1818 the (jeneral Yestries Acts were passed 
to give effect to the doctrine that payment of rates should 
carry with it a proportional representation on the body which 
spends them. The Acts provided that for Poor Law purposes 
a scale of from one to six votes should be introduced according 

^to the amount contributed by members to the rates. In the 
following year, the Select Vestries Acts applied the same 
principle to select vestries which might thereafter be formed 
by the six class system of voting instead of by co-option. 
These Acts were only permissive. But the Select Yestries Acts 
were very widely adopted, and were in force in no fewer than 
2349 parishes in 1831. The so-called Hobhouse Acts passed 
in that year allowed the new elective type of " Select Yestry " 
to be made the authority for carrying out all parochial 
functions in parishes containing more than 800 ratepayers.^ 
This legislation, while it did something te repair the scandal- 
ous misgovemment or anarchy then prevailing in the out- 
growths of London and other newly - populated districts, 
produced resulte very unfavourable to democracy. The Com- 

' mon or Open Yestry was the only element of pure democracy 
^in the English constitution at that time ; and it was also the 
local institution which had suffered least from the encroach- 
mento of class rule, and from the autocracy of the Justice of 
the Peace. Unfortunately a form of organisation which 

, consisted in an assembly of all the inhabitant householders 

' could not maintain itself where the small village community 

^ For the history of parish govemment, cf. Gneist, Self- OovemmefU, 
chap. iz. ; IMLackay, op, cU, p. 832 sqq. ; Blake Odgers, Local Oovemment^ 
p. 35 8qq, 
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had developed into a populous hive of industiy. The natural 
development would have been in all these cases from the mass 
meeting, where all were equal, to a pcunsh council elected by a 
democratic sufPraga Thus the problem would have been 
solved by a simple application of the representative principle. 
But the legislation above described made such a development 
difficult, and the middle-class ideas which prevailed in the 
great reform of 1834 robbed the lower orders of another of 
their ancient rights, by depriving them of aU share in Poor 
Law administration. With the establishment of Boards of\ 
Guardians the Vestry was reduced to Uttle more than a ^ 
I shadow. It had aheady begun to lose another immemorial 
function. The parish constable, the laughing-stock of litera- 
ture, had already been supplemented or superseded in the 
large towns, and was actually abolished in London by a / 
Conservative Ministry in an unreformed Parliament. The 
^ abolition of Church Bates in 1868 completed the downfedl o^^ 
I the Vestry. A few half-hearted attempts had been made to 
entrust it with some further functions of sanitation and police ; 
but these efforts had altogether failed — to judge from the 
report of the Commission of 1869. By that time the parish 

fwas a lifeless and empty form, a historical organisation without 
any administrative work. The business of local administration 
/ was in the hands of Guardians, Local Boards, Municipal 
' Boroughs, Petty Sessions, and Quarter Sessions. One only\ 
of its old functions was retained by the parish. It was stiU \ 
the financial unit Its overseers were still performing the 
first and most indispensable step in the raising of local J 
revenues. They issued the precept, kept the rating books, and 
also the list of those qualified to vote. But of course the 
necessity for electing overseers was not enough to keep the 
Vestry alive. 

There can be no doubt that with parish government an 
element originally sound and healthy disappeared from Eng- 
; lish Ufe and politics. And the loss was eJl the more serious 
because it occurred just when the education of the masses 
("our masters") had become a political necessity. Local 
\ government is the best education for political work. A share 
in the public Ufe of his district is the best preparation to fit 
a man for the exercise of the Parliamentary franchise. As 
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middle-class rule began to drift into democracy, <an idea of 
reviving the parish assembly sprang up. In our next chapter 
we shall see how this idea grew until it finally bore fniit in 
the Parish Councils Act of 1894.^ 

But if, in their reorganisation of the Poor Law authorities 
and treatment of the Vestries, the middle classes showed a 

The Reform <^*rust of the people which contrasts with the 
of county popular character of their municipal reforms, 

goyernment. ^^^ policy appears in a light still more 
unfavourable when we pass to the problems of county 
government. 

The idea of reforming county government started with 
the old Badical cry for retrenchment, and with the com- 
panion motto that taxation implies representation. Let the 
representative principle therefore be applied to the county 
benches. Accordingly in 1835 a Commission was appointed 
on the motion of Joseph Hume to inquire into the admini- 
stration of county finance. Its report appeared in 1836, 
and was followed by a County Board Bill This Bill, which 
was introduced by Hume, is the first of a long 

oeep ume. ^^^ ^f ^^^mp^ ^ substitute an elective 

authority for the old bench of nominated Justices. The 
memory of municipal reform was still fresh, but the Bill 
was introduced late in the session, and did not get beyond its 
first reading. A thoroughgoing Badical, Hiune wanted to 
strip the Justices of their administrative functions, and hand 
these over bodily to the new authority, a County Board 
elected like a reformed Town Council directly by the rate- 
payers. Hume's object was to remedy what he called " the 

^ - 1 On the reasons why the old parish assembly was not developed into a 
representative counoil in cases where the population became too large for direct 
popular administration, cf. Mr. Sidney Webb's lectures on the "Bvolution of 
Local Government," delivered at the London School of Economics, and often 

. referred to in these pages {Munieipai JowmaX^ 1899, pp. 1200 and 1248). Mr. 
Webb considers that imtil the beginning of the nineteenth century quite a 
large number of town and country parishes were vigorously administered under 
the old form of Open or Common Law Vestry. He further suggests that the 
bitted hatred and contempt undoubtedly entertained for the Whigs by large 
sections of the working -classes were especially due to the series of Whig 
measures which destroyed the ^nmants of local democracy. If this view be 
correct the destruction of the Vestry contributed much to the strength of the 
Chartist movement 
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inherent defect of the present system/' "the principle of 
which is that those magistrates who levy and direct the 
expenditure of the rates are independent of those who pay 
them." Hume made good use of the report of the Com- 
mittee on county rates, and of the varying principles and 
modes of assessment there shown to prevail in the different 
counties.^ But his main complaint was that "no responsi- 
bility attached to any of the magistrates, who have the 
power of assessing and expending the rates, — that there is not 
that wholesome check and control over the taxes in counties 
which has lately been extended to the municipal institutions 
of the country."^ The inhabitants of counties in Great 
Britain had been badly treated in the Seform Act of 1832, 
as compared with the inhabitants of towns ; for whereas, out 
I of a town population of 5,816,000, 317,000 county Rates 
/ electors were enrolled by the Act of 1832, out of and County 
j a population in the counties of 10,446,000, only ^"^'• 
/ 403,000 electors were enrolled. Thus the hold of the 
I county ratepayers over Parliament was weaker than that of 
j the town ratepayers. Parliament could not be called in to 
supply the want of a County Council, because Parliament 
only represented a small minority of county ratepayers.' 
Hume naturally laid great emphasis upon the increase in the 

^ In eighteen counties the yalnation was made on the amount of the 
property tax, as it stood in 1814. In twenty counties the rates were laid on the 
actual value, or some proportion of the actual value. In thirteen counties it was 
not known on what principle the coUection was made 1 In one county it was 
in conformity with a statute of 12 George III. " It happens in some counties," 
said Hume, ''that large masses of property are never assessed for the purpose 
of local taxation, and while the owners of such property derive equal benefits 
with the. ratepayers from the application of county rates, yet they do not 
contribute anything towards them. It is therefore utterly impossible that 
justice can be done." — Hansard, third series, vol. zxxiv. p. 682 (2l8t June 
1886). 

s <* A majority of this House and of the country has approved of the Bill 
for allowing the inhabitants of corporate towns and cities to elect persons to 
control the municipal taxation, and also to recommend magistrates for their 
respective cities and towns, and I ask the same privilege for counties " (Joseph 
Hume, Hansard, 21st June 1836). 

* There is not much proof of financial corruption existing on a large scale 
in the old Quarter Sessions. But there were many strange anomalies which 
might deserve a strong epithet. Thus forty Enclosure Acts were passed in the 
early years of the nineteenth century for the county of Dorset, yet so late as 
1836 these new lands paid no county rate. 
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expenditure out of county rates, which he showed from a 
comparative statement for the years 1832 and 1792. It 
was drawn up by a Committee of the House of Lords in 1834, 
and is of sufficient interest to deserve reproduction here : — 
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Hume admitted that an alternative Bill to his own might 
have been drawn hj transferring the administrative and 
financial powers of Justices not to a new authority, but to 
the Poor Law Guardians established ten years befora To 
that he objected for several reasons : — 

Firsty because the Poor Law Unions ought to be an inferior Board, 
aad subBervieiit to this Board which should be paramount in the county ; 
secondly, because the unions are formed from different counties; and 
thirdly, I have a yet stronger objection in the f&ct that the guardians of 
the poor are elected by a plurality of votes, a variable qualification at 
the will of the Poor Law Commissioners, who are appointed by the 
Crown, and thus county affairs might be infiuenced by Poor Law Com- 
missioners and by the Crown. Besides (fourthly) Unions are not yet 
established over half the country, and my wish is to extend the 
operation of the now proposed measure over the whole coimtry at once. 

This weighty and interesting speech, of which we fortu- 
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natelj possess a corrected and yerbatim report (Hansard), did 

not lead to any debata The Bill was allowed to be brought 

in, but no further opportunity for its discussion occurred in 

the session of 1836. Another BUI, however, was passed 

which remedied the anomalous system of county rates and 

assessments.^ This made it necessary to modify the County 

Boards Bill, which was again introduced in the following 

February (1837). It was read a first time after an animated 

I debate, in which the economists attacked county magistrates 

^, for their prodigality,^ while the Tories praised their admini- 

Istration as "a link in the chain which bound the poor and 

jthe middle classes together." 

But the Bill scared the Whigs almost as much as the 
/ Tories, though in the debate on the first reading Lord John 
Bussell, without committing himself to its 
details, declared that its promoters had estab- ^^^-^S^ 
Ushed a prirrui facie case. It got no further 
than its first reading, and for ten years the very idea of such 
,' a reform seemed to be dead and buried. However, after the 
\ triumph of the Anti-Corn Law League, and the fall of Peel's 
I Cabinet, a strong movement of reform set in, and the 
\ veteran Hume returned in 1849 with a County Bates 
I and Expenditure BilL He showed in his speech of 13th 
June 1849 ^ that in many difTerent parts of the country, 
and especially in Lancashire, public meetings had been 
held and resolutions passed in favour of introducing repre- 
sentatives of the ratepayers into county government. In 
spite of grants-in-aid, county rates were rising steadily,^ 
and every increase in expenditure aggravated the grievance 
of the farmer, and strengthened the case for reform. But 
;*the new proposals were very moderate in comparison with the 
. old. The County Boards were to be composed half of Justices, 

^ 15 and 16 Viot c. 81, which amended and consolidated the law relating 
to the collection and assessment of county rates, and ordered county treasurers 
to publish an annual abstract of their accounts. 

* Mr. Potter quoted as an example the Castle of York, ''to which the walls 
of Babylon were nothing." Those who know York Castle will appreciate the 
comparison. Mr. Ewart blamed Sir Robert Peel for not having placed the 
Metropolitan police under a municipal government, and pointed out that even 
a despotic government like Prussia had long ago had County Boards. 

' See Hansard, third series, voL cvi. p. 125. 

^ The poor rates in the meantime had been falling. 
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and half of members nominated by the Boards of Guardians 
for the county. Such a measure could hardly produce much 
enthusiasm. It was dropped after some long and tedious 
debatea In 1850 Milner Gibson, one of the ablest members 
of the Manchester School, revived the question by bringing for- 
ward a second County Bates and Expenditure Bill, which would 
have created a County Board composed half of Justices, half 
of direct representatives of the ratepayera It was generally 
conceded in the debates which followed, that the representative 
principle ought to be extended to county administration, but 
it was urged at the same time (with some force) that the 
expectation of retrenchment was not well grounded The 
ratepayers would not be likely to find more economic repre- 
sentatives than the Justices assembled in Quarter SessionsL 
The great Sir Bobert Peel declared himself in favour of the 
principle of the Bill, thus giving in the last year of his life 
another proof of his political expansion. His countenance, 
however, did not save the BilL It was referred to a Select 
Committee which reported against it, and its supporters 
failed to secure a majority for the second reading. Similar 
Bills in 1851 and 1852 were equally unsuccessful, as was 
that introduced by Sir John Trelawney in 1860. In 1868 
Hume's second proposal was revived as a purely permissive 
measure, but without success, though two distinct Bills to 
create "County Financial Boards" were brought forward.^ 
One of these Bills was shelved by an amendment to appoint 
a Select Committee of Inquiry.' The Committee reported 
in July,* and in the following February it was announced by 
the new Liberal Ministry, in a paragraph of the Queen's 
Speech — ^Mr. Gladstone having won a great victory at the 
polls — that " a measure will be introduced for applying the 
principle of representation to the control of the county rate 
by the establishment of financial boards for counties." Un- 
fortunately the drafting and conduct of the Bill were left to 
Mr. Bruce, whose legislative essays were seldom fortunate, 
and to Mr. Knatohbull-Hugessen, one of the least competent 

' See Qeneral Index, Hansard, 1868, under the title County linandal 
Board (two Bills). See for No. 1 Bill, Hansard, 6tli March 1868. lir. Wyld 
moved that County Financial Boards (No. 2) Bill, " he now read " on 29th April 
of the ftame year. 

« Hansard, April 29, 1868. • Pari. Paper, No. 421 of 1868. 
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members of the new Ministry. The Bill, which proposed to 
add members indirectly elected (by the Boards of Guardians) 
to the County Bench for administrative purposes, was in- 
troduced in May, and withdraym by leave in July. It was * 
rather a humiliating conclusion to such a series of efforts, 
extending over a period of thirty years, to introduce the 

/ representative principle into county government In truth, 
pamphlets and political speeches notwithstanding, more light 
than heat attended the movement for this particular reform. 
The political life, and also the administrative needs of the 
rural population, were far behind those of the townsmen.^ 
Apart from principles, there was not veiy much to complain 
of in the adminstration of an average county bench. The 
landed gentry disliked the idea of a change. Even the 
rich merchants, still nominally liberaLs, who were beginning 
to combine with the landed gentry, preferred the staivs quo. 
They were already obtaining by political influence seats upon 
the County Bench, and aspiring to county society. As for the 
agricultural labourers no one — not even Joseph Hume or 
John Bright — dreamed of their participation in county 
government. The small farmers and freeholders remained, 
and they no doubt would have welcomed the introduction of 
representative local government. But on the whole Lord 
John Bussell was right when he told a deputation that there 

\ was no real or general demand for such a reform. The time 
was not yet ripe. 

In dealing with the many administrative changes and 
projects which followed the Reform Bill, we have confined 
ourselves as strictly as possible to those which Extemion of 
were distinctively local in character, or directly , summary 
connected with the organisation of local govern- ^ * ^^^ 
nient» such as the new Poor Laws, and the new laws of 

f Public Health. The Factory and Workshop Acts are, of 
course, related, but in a much less immediate manner, to the 
subject, occupying as it were only the outer circumferences of 
our province. Such legislation often increased the judicial, 
but seldom the administrative, functions of Justices of the 
Peace. Most of these preventive statutes — and their number 
grew apace — were of a quasi-criminal nature, and were 
enforced by penalties recoverable before Justicea The sphere 



\ 
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^ of Bwaamary jurisdiction was therefore rapidly extended, for 
almost every fresh instalment of internal administration added 
to the work of Petty Sessiona Even the new Poor Laws, 
which stripped Justices of so many administrative duties, did 
not diminish their judicial powers. As licensing authority, 
with an abnost unchecked discretion to renew old, and grant 
new, licenses for the retailing of beer, wine, and spirits, the 
Justices retained the most valuable of all remaining branches 
of patronage ; and they were also the authority for granting 
licenses to hawkers, pedlars, and the like. The Highway 
Acts for a time added to the administrative as well as to the 
judicial duties of Justices in the exercise of their traditional 
supervision over local communication.^ The Public Health 
Act of 1876 relieved the Justices of much of the actual 
work of administration, so far as concerned the repair and 
maintenance of roads,* but on the other hand, the Public 
Health legislation multiplied enormously the summary business 

I of Petty Sessional Courts. Indeed the Summary Jurisdiction 

1 Acts of 1848 necessarily accompanied the Public Health 

I Act of the same year. 

The advance of science and the progress of humanity in 

the treatment of lunatics also brought the Justices of the 

Peace more work both of a judicial and ad- 

'^^^lice!"** ministrative character. But no legislation so 

perceptibly enlarged and extended their functions 

as the reform of the police. The old police system had, as 

we have said, broken down long before the Eeform BilL As 

Home Secretary in the Duke of Wellington's administration, 

Mr. (afterwards Sir) Robert Peel had introduced and passed a 

Metropolitan Police Bill in 1829. At first the new police 

^ Undor the Highway Act of 1835, the Justices had to appoint a surveyor 
if the Vestry neglected to do so. Under the EQghway Acts of 1862 and 1864, 
the Justices of the Peace in Quarter Sessions were empowered to oombine 
parishes into highway districts, which, being unhappily in few cases co- 
extensive with Poor Law Unions, added further complications to the existing 
muddle of administrative areas. Ko less than 424 highway districts were 
created. The Highway Board consisted of Justices resident in the highway 
district, and of way wardens elected by the several parishes. And even at 
the present time diversions and dedications of highways provide work for 
the Justices. 

* See sections 144-148, etc., of the Public Health Act 1875, in virtue of 
which Urban District Councils are themselves "surveyors of highways.'* 
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for London weie plaoed directly under the Home Secretary's 
oantroL In 1856 they were again reorganised, this time 
under CommisaionerB snboidinated to the Home Secretary. 
Outside London, however, the management of the police had 
been transferred by the Act of 1835 to a statutory (watch) 
committee of the Town Council, and the improvements which 
followed led to some reform in the counties. In 1842 a 
last attempt was made to galvanise the parish constable into 
life. Every man of between twenty-five and fifty-five years, 
who paid more than £4 yearly in rates, was made liable to 
serve as a parish constable. But the statute has remained a 
dead letter, and is now, as Maitland puts it, as obsolete as the 
legislation of King Ethelbert. Conscription in England is 
impracticable even for police. Three years previously, how- 
ever, a permissive Act had been passed enabling the county 
benches to employ a paid constabulary. Financial help was 
afforded by the Treasuiy, and central control secured as its 

(price. In 1856 ^ every county was compelled to pay and 
employ a police force, one quarter (and eventually one half) 
of the cost being defrayed by the iSreasury (as in the case of 
the tovms), provided the Home Office certified that the force 
had maintained a proper standard of efficiency. The grant 
therefore really depended upon the report of the Home 
t Office's inspectors. Thus the Justices of the Peace in 
j Quarter Sessions became the police authority for the whole 
1 county, and found their administration subjected for the 
j first time to a searching form of central control, with the 
possibility of losing a substantial grant-in-aid if their foroe 
failed to attain the standard of efficiency required by the 
Home Secretary.* 
I The foregoing survey, brief as it is, will suffice to show how 

t the functions of the Justices were multiplied, and the sphere 

1 By the Act 19 and 20 Vict. c. 69. 

' On the history of the new police administration, of. Maitland, Jusiiee 
and Police, p. 104 ; and Captain Melville Lee's History of Police in Bngland 
(1901). On the older forms of police organisation, see Lee, and Oneist, Self- 
Cfovommeni, pp. 877-882. The optional powers conferred on Justices pre- 
▼ioosly to 1856 (by 2 and 8 Vict c. 98, and 8 and 4 Vict c 88) were not 
largely exercised ; nor in boroughs did the Act of 5 and 6 Will. IV. o. 76 
(which purported to make the establishment of a sufficient police force com- 
polBory) give any power to the central government to enforce the maintenance 
of a proper standard. See Sir E. W. Hamilton's Memorandum, Appendix III. 
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of their juiisdiction enlarged hj the great legisLative change? 
which characterised the supremacy of the middle classes. In 

the urban districts their judicial gains may be 
^"oxJ!^^^'^ set against their administrative losses. But in 

rural districts thej had lost hardly anything. 
Every new duty and power (apart from Poor Law admini- 
stration) imposed upon a rural authority naturally fell to 
the Justices of the Peace. It is true that a small in- 
stalment of central control had been introduced.^ But all 
attempts to drive a wedge of democracy into county govern- 
ment had hitherto been utterly fruitless, though county rates 
had, it ia true, been reformed, and provision made for the 
regular publication of accounts. The old ruling class still 
maintflkined its predominance in county government If the 
small tradespeople and shopkeepers were to be eligible to 
act as town councillors, members of local boards, and guardians, 
at least let the bench of Justices remain the preserve of the 
gentry. So pleaded a Tory squire in one of the County 
Board debates. 

But the maintenance of irresponsible government in the 
counties is only a symptom of the middle class attitude 
towards reforms of politiccJ and social machinery. Most of 
its enthusiasm in this direction was exhausted by the legis- 
lation of 1832-35. The Beform Bill gave it the control of 
Parliament, Poor Law Beform gave it a reduction in the 
rates; the Corporations Act gave it control of municipal 
government. When Free Trade, improved sanitation, and a 
good system of police were secured in addition, conservative 
sentiments began to steal over the nunds of men, who were 
naturally more interested in commerce than in politics, and 
were content ''to let well alone" rather than perfect the 
work of reorganisation, and make representative government 
complete. But for all that may be said in criticism of the 
Philosophical Badicals and of their close allies in the 
Manchester School (the best and dominant representatives of 
middle class thought and rule in mid-century England), no 
student of local government can be blind to the solid and 
enduring value of their constructive legislation in the thirty- 
five years following the Beform BilL If the efforts of reform 

^ As in the case of the police. 
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— other than fiscal — were relaxed during the latter half of \ 
this period, the time was not wasted. Inquiries and ex- i 
perimental legislation prepared the way for the great reform /; 
epoch of 1868-75, which left English administration in a / 
condition of efi&ciencj and economy, which would compare / 
favourably with that of any other European countiy. But 
its chief superiority lay in the frank recognition that the 
inner administration of a State that is dependent upon its 
manuflGu^tures, and based upon capitalism, must have for itsVi 
great aim and object a progressive improvement in the moral, )i ^ 
intellectual, and physical condition of the working-classes. 
It was coming to be understood in England that such an 
administration should consist in a scientific application of 
social principles to society. In another respect the middle^ 
classes displayed wise moderation. They preferred to improve 
old institutions rather than to destroy and rebuild. Without 
subscribing to the tenets of romantic antiquarians they were 
ready to make allowances for historical forms and prejudices, 
and to adopt compromises even at the expense of consistency 
and logia In our next chapter we shall see how local 
government in England became completely representative and 
democratic, and how many of the embarrassments and 
anomalies which still existed in 1875 were swept away in 
the course of another twenty years. 
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CHAPTEE IV 

THE DEVELOPMSNT OF A DEMOCRATIC FORM OF LOCAL 
GOVERNMENT 

We have been careful, in describing the period of 1832-67 as 
a period of middle-class reforms, t6 point out that the Beform 
of the Poor Law, however impopular with the masses, was in 
the main inspired and contrived hj the philosophic leaders of 
Radicalism, and that the measure which reformed municipal 
corporations was a great and significant concession to democratic 
ideas. But Parliament soon began to reflect the spirit of 
privilege, and the disinclination of a small though enlarged 
electorate to extend the franchise further. Ministers Mtered 
in the work of reorganising local administration, and all but 
suspended the work of democratising local institutions. Progzeas 
lost pace, and legislators had almost begun to mark time when 

a new impulse was given to the development of 
i^^i^m. ^^^^^ government by a second Eeform Bill This 

Beform Bill — though earnestly and even vehe- 
mently demanded — was not preluded by the violent and 
revolutionary scenes which extorted the first. The middle 
classes were less afraid of the democracy than the old oligarchy 
had been of the middle classes. And one of the &ithfal 
leaders who had won free trade led the movement for the second 
Parliamentary reform. Indeed, the electorate established by 
the Act of 1832 was liberalised rather than coerced. From 
1852 onwards, Beform Bills were introduced and discussed in 
Parliament. When Mr. Gladstone in a memorable speech^ 
virtually accepted Mr. Bright's position, and declared that the 
working-classes are " our own flesh and blood," it was felt that 
the introduction of a more democratic franchise could not long 

^ Hansard, 11th May 1864, on Bainee' Boroagb Franchise Bill. 
174 
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be delayed. The death of Lord Pahnerston removed the last 
obstacle to reform ; for the old Conservative party, under the 
tuition of Mr. Disraeli, was learning to be the instrument 
where it could not be the successful opponent of democracy ; 
and Mr. Gladstone's Beform Bill of 1866 had hardly been 
defeated when a similar and (after Badical amendment) an 
even more democratic measure was carried in 1867, under the 
leadership of Mr. Disraeli and the auspices of the Tory party. 
This was a successM "dishing of the Whigs/' and the first 
striking appearance of Tory democracy on the stage of English 
politics. A great change, indeed, was coming over the attitude 
of political parties towards the working-classes — a change due 
to their growth in numerical, economic, and political strength. 
The repeal of the Combination Laws in 1824 had left work- 
men comparatively free to develop by Trade Unions that 
consciousness of co-operative power which is invaluable, not 
only for bargaining with an economic superior, but also 
for securing political advantages. The insight of English 
politicians and the prudence of the governing classes were 
proved by their intelligent appreciation of this rising power. 
They saw that the working-classes in the towns were preparing 
to take the franchise ; and they determined to forestall revolu- 
tionary agitation by a timely concession. Such was the real 
origin of the second Beform Bill, which conferred household 
sufifhtge upon the inhabitants of Parliamentary boroughs and 
swept away many anomalies.^ 

The consequences of the second Beform Act were soon 
felt in the political life of the country. If the Beform 
movement had begun with a contest it had 
ended, as Lowe wittily observed, in a race for l^n^^S^ 

popular favour. And the Act of 1867 led very ,,^ 

speedily to a complete reorganisation of party machinery. 
Each party found it necessary to drill the masses for the 
purposes of a general election, and gradually each party 
developed a central organisation more or less dependent upon 
a federation of local organisations. Under the skilful manage- 
ment of Mr. Chamberlain, who began with his native town of 

^ For the part played by Trade Unions in bringing about the second Beform 
Bill, cf. Heaton, Thru Rtforms of PwrliamerU, p. 153, on Mr. Gladstone's 
Speech of 1864. 



Digitized by VjOOQ IC 



176 ENGLISH LOCAL GOVERNMENT pabth 

Biimingham, a thoroughly democratio form was given to eaob 
local association of the Liberal party. The central association 
was theoretically controlled by delegates &om each local 
association, and was called aptly enough the National Liberal 
Federation. This formidable organisation (borrowed from 
America) was called by its enemies the Caucus, and no doubt 
contributed to the Liberal victory of 1880. The National 
Liberal Federation was founded in 1877, ten years after the 
National Union of Conservative and Constitutional Associa- 
tions, but the older organisation has never attained the same 
influence over the councils of the Conservative party, which 
the younger has exerted over Liberal policy.^ The local 
organisation of each party was admirably adapted for re- 
producing the national party struggle in the municipal arena ; 
and firom the year 1877 the municipal and school-board 
elections of large towns have been run more and more by 
the local Liberal and Conservative organisations — a natural, 
and in the eyes of some critics a very deplorable result, of 
which we shall have more to say in a later chapter. 

Within a few years of the second reform of Parliament, 
the spirit and machinery of English politics were turned over 
to democracy. But the change in the franchise 
^{^^^^ made little change in the personnel of Parlia- 
ment and Government, save perhaps that candi- 
dates began to find that qualifications of weedth and of 
eloquence were becoming more attractive than that of birtL 
Before long a handful of working-men appeared in the House, 
but they have never been numerous. If its atmosphere is 
democratic that is only because the House of Commons re- 
presents the whole people, and because the labouring classes 
form a majority of the voters in most constituences. The 
proudest aristocrat can scarcely afiTord to disregard the in- 
terests of labour in the narrower sense of the phrase. Factory 
Laws and Workmen's Compensation Acts are passed to please 
the working-man just as the Combination Laws were passed 
to please the employer. The Beform of 1867 marks there- 
fore another epoch in the practice and theory of the English 

^ On party Caucuses in Qreat Britain, cf. Franqueville, le GouvememerU et le 
ParlemerU BrUanniqttes, ii. pp. 356 aqq. ; Dickinson, Development of Parliament ^ 
pp. 80, 81. 
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constitutioiu On the one hand it had been argued with 
consummate skill in the fiEunous debates of 1866 hj Robert 
Lowe, and lesser liberal frondeurs, or AduUamites (as they 
were called), that the firanchis^ should not be extended except 
on proof that a Parliament resting on a democratic fisnchise 
would do better and more useful work than the Parliament 
resting on the narrow franchise of 1832. On the other 
hand stood the conception expressed in Mr. Gladstone's speech 
ofl864:^ — 

I contend that it is on those who say it is necessary to exclude forty- 
nine-fi^eths (of the working-classes), that the buiden of proof rests. . . . 
Every man who ia not presumably incapacitated by some consideration 
of personal unfitness or political danger, ia morally entitled to come 
within the pale of the constitution. 

Two years later Mr. Gladstone pressed this moral claim of 
the worldng classes to the vote, reminding the House of 
Commons of the many beneficial changes which had operated 
in favour of the working-classes since 1832. There had 
been a revival of religion. Popular education had been not 
so much improved as brought into existence. The emancipa- 
tion of the press, and the vast circulation given to penny 
newspapers, had enabled all classes to take an intelligent 
interest in public afGurs. Lastly, " by measures relating to 
labour, to police, and to sanitary arrangements. Parliament 
has been labouring," said Mr. Gladstone, " has been striving 
to raise the level of the working community, and has been so 
striving with admitted success. And there is not a call 
which has been made upon the seK-improving powers of the 
working community which has not been fully answered." * 

The philosophic source &om which the reformers of the 
sixties drew is to be found in the political speeches and 
writings of John Stuart Mill, and especially in mai as the 
his great work on representative government, philosopher of 
which appeared in 1861. An originator of *'™' 

political or constitutional theory. Mill can hardly claim to 

1 See Hansard, 12th April 1864. 

^ As late as 1859 Mr. Gladstone had argued in favour of small boroughs, 
as an ayenue by which young men of talent might find their way into 
Parliament. A good exposition of the case for reform may be read in 
Brodriok's Ettays on Brform^ especiaUy at pp. 10, 22. The ohange of society 
required a ohange of the franchise. 

VOL.1 N 
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be ; yet he certainly made great and lasting contributionB to 
the development of English democracy. He may be said to 
have done for democracy what Chadwick did for admini- 
stration; for he rid the ideas of Bentham and the older 
Badicalism of their pedantries and rationalistic absurdities, 
passing them through the filter of a mind well versed in 
affiiirs, and not inclined to pc»s an impracticable scheme, 
however clearly it might appear to flow from the principle of 
general utility. And moral considerations were mingled, at the 
expense of consistency, with the Utilitarian theory. Finally 
he possessed the supreme virtue of lucidity, which helped to 
make his teachings not only convincing but popular. 

In his great essay On Liberty (1859), Mill had already 
expressed the view that a people should not only elect its 
governors, but share in the work of government, — 
^' that there should be central and local organs as 
well as central and local officers. There should also be "a central 
superintendence, forming a branch of the general govern- 
ment." The central department "should have a right to 
know all that is done, and its special duty should be that of 
making the knowledge acquired in one place available for 
other& Emancipated from the petty prejudices and narrow 
views of a locality by its elevated position and comprehensive 
sphere of observation, its advice would naturally carry much 
authority; but its actual power as a permanent institution 
should, I conceive, be limited to compelling the local officers 
to obey the laws laid down for their guidance." Such, he 
explained, " in its general conception," was the central superin- 
tendence exercised by the Poor Law Board over the Local 
Guardians. The problem of pauperism was a national matter, 
and Mill therefore recognised the propriety of an extension of 
the central power. But he was careful to point out the 
exceptional character of this case — 

Whatever powers the Board exercisee beyond this limit, were right 
and necessary in that peculiar case for the cure of rooted habits of 
maladministration in matters deeply affecting not the localities merely, 
but the whole community, siuce no locality has a moral right to make 
itself by mismanagement a nest of pauperism, necessarily overflowixig 
into other localities, and impairing the moral and physical condition of 
the wlfole labouring community. The powers of administrative coercion 
and subordinate legislation possessed by the Poor Law Board (but which. 
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owing to the state of opinion on the Bubject, are very scantily exercised 
by them), though perfectly justifiable in a case of first-rate national 
interest, would be wholly out of place in the superintendence of interests 
purely local But a central organ of information and instruction for 
all the localities would be equally valuable in aU departments of 
administration. 

Bepresentative Oavemment is a complete and yet concise 
statement of the theory of representative democracy, drawn 
out to its logical consequences by a convinced yet/^mperate 
advocate ; and its arguments formed the stock-in-trade of the 
Liberal and Badical reformers of the succeeding decade. 
] In the Considerations on Representative OovemTnent, a 
\ remarkable chapter (XY.) is devoted to local representative 
i bodies, and the hints already given in the essay j^^,^ 
I On Liberty are worked out in more detail, and Repreamtatwe 
with special reference to England. Starting ^'^^^''"^^ 
with an observation upon the proper limits of governmental 
action. Mill points out, that ''after subtracting from the 
functions performed by most European governments, those 
which ought not to be undertaken by public authorities, there 
still remains so great and various an aggregate of duties that, 
-Hi only on the principle of division of labour, it is indis- 
pensable to share them between central and local authorities." 
A government, however despotic or bureaucratic, must 
have purely local officers; and a popular government can 
only exert a popular control over these officers by means of a 
separate local drgan. " Their original appointment, the function 
of watching and checking them, the duty of providing, or the 
discretion of withholding the supplies necessary Local seif- 
for their operations should rest, not with tae goTernment as 
\ national parliament or the national executive, ^ ^cation. 
but with the people of the locality." ThiB function might be 
exercised by a meeting of the people of the locality, as in 
some states of New England.^ But direct local government is 

^ "Highly educated communities" which ** are so well satisfied with this 
primitiye mode of local government, that they have no desire to exchange it 
for the only representative system they are acquainted with, by which all 
minorities are disfranchised" (RepretentcUvoe Oovemment, chap. zv.). Mill 
was of course a strenuous advocate of the representation of minorities ; of. 
chap. vii. of JSepresentcttive QoverwmerU. His ideas, and those of his dis- 
tinguished disciple, Mr. Leonard Courtney, have only been carried out in the 
sphere of popular education. 



Digitized by VjOOQ IC 



180 ENQLISH LOCAL OOYSBKMENT pabtu 

rarely practicable, and '^zeoourse mtiBt generaUj be had to 
the plan of representative sub-parliaments for local afbira." 
In the public education of the citizens, municipal and pro- 
vincial councils, or sub-parliaments, are the chief instrumentb 
Local functions educate the lower grades of society as well as 
the higher; and citizens elected to serve on local bodies 
" have to act for public interests, as well as to speak." They 
cannot, like the audience of a politician, or the readers of a 
newspaper, be content with " passively receiving the thoughts 
of some one elsa" They have to act as well as to think, and 
to bear the responsibilities of action. Indeed, their political 
education is so important that it may, in Mill's judgment, 
cheerfully be preferred to administrative efficiency. 

Local constitutions should be regulated by the same 
principles which are applied earlier in the book to national 
representation. like national parliaments, local sub-parlia- 
ments should be elective ; " and the same reasons operate as 
in that case, but with still greater force, for giving them a 
widely democratic basis — the dangers being less, and the 
advantages in point of popular education and cultivation in 
some respects even greater." Then follows an interesting 
passage in which Mill first declares that there should be a 
provision for the representation of minorities ; and secondly, 
admits not only that the suffrage should be confined to rate- 
payers, but that even the class system may be justified. If 
he is in favour of a national democracy he is not apparently 
opposed to a local timocracy. 

Ab the principal duty of the local bodies consiBts of the imposition 
and expenditure of local taxation, the electoral franchise should vest in 
all who contribute to the local rates, to the exclusion of all who do not 
I assume that there is no indirect taxation, no octroi duties,^ or that if 
there are, they are supplementary only ; those on whom their burden 
&lls being also rated to a direct assessment The representation of 
minorities should be provided for in the same manner as in the National 
Parliament, and there are the same strong reasons for plurality of Totes. 
Only, there is not so decisiYe an objection, in the inferior as in the 
higher body, to making the plural voting depend (as in some of the 
local elections of our own country) on a mere money qualification ; for 

^ At that time the London coal and wine dues were still in force, and went 
to relieve the London ratepayer. Octroi duties existed in some towns of 
Scotland until the very end of the nineteenth century. In India they fimn 
the main source of municipal revenue. 
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the honest and frugal dispensation of money forms so much larger a 
part of the business of the local than of the national body, that there 
is more justice as well as policy in allowing a greater proportional 
influence to those who have a larger money interest at stake. 

Applying himself next to the existing institutions of 
local goyernment in England, Mill finds many causes for 
dissatisfiEMstion, most of all in the failure to apply 
representative principles to county government. ^^^^^^ 
The administration of counties by Quarter 
Sessions was the most aristocratic feature of English govern- 
ment, the House of Lords itself not excepted ; for the Justices, 
unlike the Peers, formed a single independent body, and 
had uncontrolled expenditure of public monies. Nor wad 
there any reason why even the squires should support the 
system, since they would have little more difficulty in being 
elected for a county Board than in being nominated to serve 
on the county bench. 

Eegarding what he calls **the proper circumscription of 
the constituencies which elect the local representative bodies," 
Mill holds that the only just and applicable principle is 
community of local interests. Thus every town should have 
one, and only one, municipal council, because " the different 
quarters of the same town have seldom or never any material 
diversities of local interest.** Upon that cardinal principle 
swings a severe criticism of London government — 

The sabdivision of London into six or seven independent districts, 
each with its separate arrangements for local business (several of them 
without unity of administration even within themselves), prevents the 
possibility of consecutive or well-regulated co-operation for common 
objects, precludes any uniform principle for the discharge of local duties, 
compels the general government to take things on itself which would 
be best left to local authorities, if there were any whose authority 
extended to the entire metropolis, and answers no purpose, but to keep 
up the fantastical trappings of that union of modem jobbing and 
antiquated foppery — the Corporation of the City of London* 

Another equally important principle laid down in this^. JL^ 
remarkable chapter is, "That in each local circumscription \ \ 'i^^ 

there should be but one elected body for all local business, . ^^ - J 
not different bodies for different parts of it" The business of 

the elective body "is not to do the work, but -to see that it ^ ^^ 



^ 
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is properly done." The goyemment of the Crown has many 
departments and ministers, but these have not a parliament 
apiece to keep them to their dnty. And there Ib another 
vexy weighty reason adduced against the ad hoc principle, 
and in favom* of uniting the control of all local business in 
one body. Where popular government fEdls, its failure is 
generally due to the low calibre of those who conduct it ; and 
" it is quite hopeless," vrrites Mill, " to induce persons of a 
high class either socially or intellectually to take a share of 
local administration in a comer by piecemeal as members of 
a Paving Board or a Drainage Commission." 
^ The executive problems of local government should be 
solved by the light of the same principles which apply to the 
central executive. In the first place, each executive officer 
should be single and singly responsible. Next, he should be 
nominated and not elected. An election of a surveyor or 
health officer by popular sufi&age would be a farce, and, in the 
opinion of Mill, "appointment by the local representative 
body is little less objectionable," because such bodies are apt 
to become "joint stock associations for carrying into effect 
the private jobs of their various members." Accordingly, 
appointments should be made on the individual responsibility 
of the Mayor or Chairman of the body. 

The business of local authorities, or, as Mill puts it, " the 
sphere of their duties," ^ is threefold. First comes the purely 
, . local business (such as paving, lighting, eta), 

local business which is of little conscquence to any but the 
*^^*^^*^ inhabitants. Second, come many matters of 
national interest (gaols, police, justice, etc), 
which may conveniently be placed under local management, 
though subject to central superintendence and uniform regula- 
tions. Thirdly, " there is also business such as the adminis- 
tration of the Poor Laws, sanitary regulation, and others, 
which, while really interesting to the whole country, cannot 
consistently with the very purposes of local administration be 
managed otherwise than by the localities." In regard to 
this third sphere of duties arises the difficult question how 
far the local authority should be entrusted with discretionary 
power free from central control and superintendence. Valid 

^ The German Wirkungskrei*, 
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arguments can be adduced on either side in the controversy. 
Mill puts the case for central control under two heads: — 

1. The local representative bodies and their officers are 
almost certain to be of a much lower grade of intelligence and 
knowledge than Parliament and the national executive.^ 

2. Local officials are watched by, and accountable to, an 
inferior public opinion. " The public, under whose eyes they 
act and by whom they are criticised," writes Mill in an almost 
declamatory sentence, *' is both more limited in extent and 
generally far less enlightened than that which surrounds and 

\ admonishes the highest authorities at the capital." It may 
be doubted whether an impartial comparison to-day between 
the criticism of the national press upon departments of govern- 
ment and that of the local press upon the work of local 
officers would be so favourable to the former. 

Thus far the advantage of Mill's argument is on the side 
of central management; " but when we look more closely these 
motives of preference are balanced by others fully as sub- 
stantial" The local public has a greater interest and a 
greater quantity of knowledge. The will of the local public acts 
with far more force upon the local authority. '' In the details 
of management, therefore, the local authority will generally 
have the advantage," though, " in comprehension of the prin- 
ciples even of purely local management, the superiority of the 
central government, when rightly constituted, ought to be 
prodigiou&" From these premises Mill draws a practicaf 
conclusion which stands out as one of the wisest maxims in ^ 
the literature of political philosophy : " The authority which is 
most conversant with principles shoidd be supreme over prin- 
ciples, while that which is most competent in details should 
have the details left to it. The principal business of the 
central authority should be to give instructions, of the local 
authority to apply them. Power may be localised, but know- 
ledge to be most useful must be centralised." ^ j- 
But although the main duty of the central department 

^ This presumption is surely overstated. It is not at all certain that 
goyemment departments attract better legal, engineering, sanitary, and other 
advisers than a great city corporation or an important county council. There 
is no sentimental preference for governmental service in England such as that 
which exists in Qermany. The salary is the decisive consideration. 

' See Mill on Sepreseniative GhvemmerUf chap, xv., towards the end. 
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should be to collect and diffuse information, that is not its 
whole duty. The central department should not only keep 
open a perpetual communication with the local bodies, inform- 
ing itself by their experience and them by its own : it should 
also give advice freely when asked and tender it when re- 
quired ; it should compel publicity and '' enforce obedience to 
every general law which the Legislature has laid down on the 
subject of local management." The laws themselves will 
define penalties and fix modes of enforcement ; and Mill leaves 
only a certain amount of discretionary power to the central 
administration. " It may be requisite/' he writes, '' to meet 
extreme cases, that the power of the central authority should 
extend to dissolving the local representative council or dismiss- 
ing the local executive ; but not to making new appointments, 
or suspending the local institution& Where Parliament has 
not interfered, neither ought any branch of the executive to 
interfere with authority." Mill's high estimate of the value 
of a central department, as an adviser and critic, as an enforcer 
of laws and denouncer of local misconduct, does not clash with 
the great object of local self-government upon which he so 
strongly insisted — the social and political education of the 
citizen& It is a poor schooling which leaves the children to 
grope along in ignorance. The true education is that which 
provides the means of making ignorance aware of itself and able 
to profit by knowledge. A system of local government without 
such an ideal department at the centre as Mill conceives, would 
resemble ** a school in which there is no schoolmaster but only 
pupil teachers who have never themselves been taught." 

If Mill's theory be compared with the actual organisation 
of local government as it stood in England after the legisla- 
tion of 1871-75, its practical force and influence is easily 

discerned. This dear and disoriTninating exposi- 
Mfli's t^Mrie^^ ^^^^ weakened resistance to central control, and 

led to the establishment of a department of 
public health with powers much stronger than would only 
a few years before have been tolerated by public opinion. 
A proposal which had fiedled twenty years earlier partly 
through the conservatism of the middle classes and the 
ignorance prevailing about administrative problems, partly 
without doubt owing to the excessive and undiscriminating 
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zeal of Chadwick, was saocessfully carried out under the | 
auspices of Mill and his school. Bentham's idea of centralisa- , 
tion was interpreted, modified, and adapted to English needs / 
by Mill, and not till it-was adapted by Mill was it fully I 
adopted by England. 

But while the principle of central control over the main 
/functions of local authorities was thus established and incor- 
porated in the constitution, it took much longer to bring the 
organisation of the local bodies themselves into conformity 
with the representative democracy of Mill and Bentham. 
Parties were not yet ready to embrace the doctrine that all 
local authorities should be elected by popular sufirage. Never- 
theless, an important step had been taken even before the 
codification of sanitary law. In 1870 the democratic prin- 
ciple was introduced into the youngest branch of English 
administration. Since 1833 Parliament had How democracy 
made annual grants to private associations for wasintrodaced 
fluppljdng education cheaply to the people. In ^^ *^^°* "" 
1839 a Special Committee of the Privy Council was 
established by Order in Council to distribute these grants. 
The Committee issued minutes to explain the conditions upon 
which grants would be given. The grants increased, the 
<!onditions became more strict, and after a time the schools 
earning grants were compelled to submit to regular inspection 
by the officers of the central authority. A most elaborate 
structure was gradually built up, and in 1860 the rules \i|ere 
revised, systematised, and officially published as an educational 
code. Thus the English nation had governmental inspection of 
schools and a public code of education before a single school 
was established at the public expense, and before any form of 
local organisation had been instituted for educational purposes. 
Here, again, organisation followed finance. As State aid 
preceded rate aid, so central control preceded local control. 
This growth of a large administrative department with rules 
and principles of its own creation, without any assistance from 
the Legislature, is the most remarkable instance of the experi- 
mental and empirical fashion in which some of the great 
English institutions have developed. Even afber 1860 the 
system was merely provisional. The most obvious defect was 
its purely voluntary basis. There was no means of compelling 



Digitized by VjOOQ IC 



186 ENGLISH LOCAL GOVERNMENT part n 

the children to go to school, or of providing sufficient aeoom- 
modation; and far more than half of the children were 
untouched by the Code. Mr. Gladstone's first Ministry struck 
a decisive blow at these evils by the legislation of 1870. 
Forster's Act of that year ^ provided that in districts where 
there were no voluntary schools complying with the require- 
ments of the Code, or the accommodation was insufficient, 
School Boards should be formed to supply the deficiency, and 
if the School Board failed to do its duty, the Education 
Department was authorised to dissolve the Board and appoint 
another in its place.^ The duty of a School Board was to 
provide public elementary schools in its district, the cost of 
erection and maintenance to be defrayed partly from school 
fees, partly from Parliamentary grants, while the deficiency 
was to be paid out of the local rate by the rating authority 
in accordance with a precept served upon them by the School 
Board.' The whole of England was divided into school 
districts, though not into School Board districts. A school 
district must be either a municipal borough, the metropolis, 
or (outside these) one or more parishes, as the central depart- 
ment might determine. A School Board was only to be 
formed in case of deficiency. In a municipal district the 
Board was to be elected by the burgesses ; elsewhere, and in 
the metropolis, by the ratepayers (both men and womeny 
Each voter had as many votes as there were candidates, and 
might, if he or she chose, give them aU to one candidate. 
The number of members on a given School Board was fixed or 
approved by the Education Department in each case according 
to population, five being the smallest and fifteen the largest 
number, except in the metropolis. No qualification either of 
residence or sex was imposed on candidates. Indeed, it is 
difficult to see how the constitution of this new education 

» 88 and 84 Vict, c 76. 

^ See sections 6, 68, 66, for this remarkable power, which can only be defended 
on Millite principles by treating edncation as a national and not a local concern. 
It has disappeared under the Act of 1902. See vol. ii. Part V. chap. ii. 

' If the rating authority fails to pay the amount specified in the precept 
the School Board (without prejudice to other remedies) may appoint an officer 
with all the powers of the rating authority, see 88 and 84 Vict, c 75, sec 56. 
Another remedy is by mandamuSy cf. Gripthorpe School Board v. Gripthorpe 
Overseers, 47 J. P. 727. 

* See sees. 29 and 30 of 38 and 34 Vict. c. 75. 
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body could have been made more democratic by the framers 
of the Act of 1870. Perhaps the cumulative vote is its most 
interesting feature. The contrivance was intended to safe- 
guard religious minorities, and it has been proved by experi- 
ence to be perfectly effectual, — in the opinion of many 
too effectual for that purposa In 1876 an Act was passed 
to provide all school districts which had no School Board with 
a school attendance committee, to be appointed annually in 
boroughs by the municipal council, in other school districts 
by the Guardians, its duty being to enforce attendance 
at the voluntary schools in the same way that a School 
Board enforced attendance at the schools in its district.^ 
Thenceforward a public elementary education has been uni- 
versal, compulsory, and progressively effectual 

After the year 1875 zeal for the reformation of local ^ 
government abated The stimulus supplied by the extension 
of the franchise in 1867 seemed to be exhausted. 
Lord Beaconsfield's imperialism distracted the 
attention of the country from home affairs ; and the liberals 
on returning to power in 1880 found their hands full The 
Eastern question was hardly settled before the troubles in 
i^ypt began ; and, moreover, Ireland had begun to '* block the 
way." Nevertheless, an extension of the County Franchise 
■ could not long be delayed. The voice of the agricultural 
labourer was beginning to be heard Following the example 
of the workmen in the towns, the peasants were banding 
themselves together to improve their condition. The move- 
ment had begim in "Warwickshire, and rapidly coimty 
spread through the country under the able PranchiBe and 
guidance and inspiration of Joseph Arch, *^® ^®* ^' ^®^*' 
supported of course by Badicals and Trade Unionists in and 
out of Parliament. It was clear that Mr. Gladstone's cabinet 
— ^which contained at least one advanced Badical in the 
person of Mr. Chamberlain — would not refuse to legislate. 
Much as the Whigs and Tories detested the idea, they re- 
garded the change as inevitable, and were not prepared to 
offend an electorate which it would soon be their business 
to capture. They concentrated their opposition upon the 
companion Bill for a redistribution of seats; but after a 
1 39 and 40 Vict c. 79. 
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sharp conflict between the two Houses a oomproiniae was 
effected, and both Bills became law — ^the Franchise Bill in 
December 1884, and the Bedistribution Bill in the following 
summer. The provisions of the third Beform Bill may be 
summarised in a sentence. It broadened the borough 
firanchise by the addition of a service vote, and extended 
to the counties the household suffrage already existing in 
boroughs. Its effect was to raise the number of Parliamentary 
voters on the registers of England and Wales from 2,660,000 
in 1884 to 4,395,000 in 1886. In Scotland and Ireland 
the proportionate increase was naturally still greater. By 
the Bedistribution of Seats Bill twelve more representatives 
were assigned to Scotland, which brought up the total 
membership of the House of Commons from 658 to 670. 
Some approximation was made to the principle of one vote 
one value, by getting rid of the smaller constituencies, and 
increasing the representation of the more populous. But the 
system of plural voting was allowed to continue; and the 
division of great cities into single member districts led to the 
resignation of Mr. Courtney, who desired as the faithful 
disciple of Mill not only to uphold, but to extend the system 
of proportional representation. The Bill therefore was a 
blow to the principle of minority representation, and it did 
not satisfy the advocates of '^ one man one vote.'' For all 
that it was a sweeping piece of democratic legislation, and 
its reception indicates the mighty change which had come 
over party politics. 

When Mr. Grladstone introduced the Franchise Bill on 

29th February 1884, he refused to discuss it in the spirit of 

Mr. Gladstone ^^^7 years ago, " whcu Lord John Bussell had to 

ontheBOiof state, with almost bated breath, that he ex- 

1884 

pected to add in the three kingdoms half a 
million to the constituencies."^ Mr. Gladstone continued — 

It is not now a queetion of nicely calculated leas or more. I take 
my stand upon the broad principle that the enfranchiaement of capable 
citizens, be they few or be they many — and if they be many so much 
the better — is an addition to the strength of the Stata The strength 
of the modem State lies in the representative system. I rejoice to think 
that in this happy country and this happy constitution we have other 
sources of strength in the respect paid to the various orders of the State, 
in the authority they ei\joy, and in the unbroken coarse which has been 
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allowed to most of our national tradition& Bat still in the main it i» 
the lepreeentatiye system which is the strength of the modem State in 
general, and of the State in this country in particular.^ 

No real protest was offered to these sentiments by the 
Conservative leaders. The Bill was but feebly challenged in 
the House of Commons ; ' and from this time the democratic 
character of the British constitution has been recognised by 
all political parties and admitted, however reluctantly, by the 
governing classes to be irreversible." How thoroughly the' 
Act of 1884 accorded with the national sentiment is proved 
by the administrative changes which followed, as they had 
followed previously upon the Acts of 1832 and 1867. And 
it is significant that of these changes, which completed the 
. democratisation of local government, the first, the Local 
I Government Act of 1888, was introduced by a Conservative 
! ministry. The principle of representative democracy was 
I henceforward an axiom of English poUtica The strategies 
and skirmishes of parties never again went to the heart of 
this principle, but only to such details as the size and 
simplication of areas, the proper relations between various 
authorities, the problems of local taxation, the unification and 
'' tenification " of the metropolis, and the like. English politicsX 
are remarkable for the narrowness of the groimd which, in ^ 
ordinary times, separates the two great political parties. Upon 
many subjects there has always been a common outlook and a / 

I substantial agreement. The front benches and most of their / 
supporters are recruited from the wealthy or highly educated 
classes, and the number of working-men introduced into the 
House of Commons since the extension of the franchise has 
\ been very small The House renouiins the greatest of English"^ 
' clubs, with an almost absurd monotony of manner and thought. ^ 
Ireland and religion. Home Bule and Disestablishment, were 
the two greatest controversial problems of domestic politics 
[ left by the extension of the franchise. The General Election 
of 1886 which followed upon the defeat of Mr. Gladstone's 
first Home Eule Ministry, led to Lord Salisbury's return ta 

^ The passage is quoted in the Annual Register (1884), p. 88. 
^ The third reading was carried nem, eon, on 26th June 1884. .^ 

s On the Acta of 1884-85, see Benwiok Seager, Th^ lUpreientation of the' 
People and JRedietribution Acte, Iiondon, 1884-85. 
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power ; but the existence of his mimstiy depended upon the 
Liberal Unionists, a section of whom led by Mr. Chamberlain 
were still imbued with strong Badical traditions. And no 
doubt the Local Government Bill, which was introduced in 
March 1888, was introduced and carried through in con- 
sequence of the pressure and influence exerted by Mr. 
Chamberlain and his &iend& Indeed, that measure, which 
The Radical created County Councils, is marked by a bold 
Programme, defiance of historical tradition, and a thoroughly 
democratic spirit irresistibly reminding us of 
the famous Badical Programme of 1885. The Badical 
Programme — an anonymous work with a preface by Mr. 
Chamberlain — expounds the main features of the BadicaUsm 
of 1885, for it comprehends in a drastic and practical fashion 
not only social and religious questions, but also the problems 
of local government. In the ninth chapter, entitled " Local 
Grovemment and Ireland," we read that '' the great work of 
the renovated Parliament of 1832 was the establishment of 
local government in towns," and that " the great work of the 
Parliament of 1868 was the extension of the sphere of local 
government in the business of national education." The 
writer proceeds — 

The great work of the Parliament to be elected after the organic 
change of the conBtituendee in 1886 will be the crowning of the edifice 
of local government in some parts of the United Kingdom, and the 
foundation as well as the completion in others. Then and not till then 
shall we be able to say that the rights of citizenship exist, and are 
exercised, equally in all parts of Qreat Britain and Ireland.^ 

The existing system of local government is then examined. 
" No serious fault " is found with its working in the laiger 
towns, where it had already proved an educational agency of 
the highest value, having elicited and nurtured great qualities 
which might otherwise have languished from want of oppor- 
I tunity, and ''opened the way firom parochial politics to 
\ imperial statesmanship." But even in the towns there were 
still imperfections of machinery; and the writer expresses 
his opinion in favour of the unification of the Boards of 
Guardians, School Boards, and Municipal Councils. Such uni- 
fication would not only simplify the work and utilise energies 

^ The Radical Programme^ London, 1885, pp. 291, 292. 
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unprofitably dissipated, but " the governing body itself would 
gain appreciably in dignity and importance." The same 
confusion existed " in an aggravated form " in urban distncta 

I But the most grievous defects of our present system are to be found 
in the rural districts, where local government properly so called hardly 
exists at all, where a restricted franchise and an artificial method of voting 
are added to the evils of complicated jurisdiction and divided re- 
sponsibility, and where the paramount authority — that of the Quarter 
Sessions — ^has no representative character. 

The main features of the reforms suggested weie as 
follows. Outside the municipalities the country should be 
divided into urban and rural districts, each with a single 
elective authority based upon household suffrage, and dealing 
with all the subjects of local administration. These " primary 
local bodies " would, however, be " signally incomplete," unless 

Ithey were " supplemented by County Councils dealing with 
interests which extend beyond the boundaries of the smaller' 
districts, and which these districts may be said to share in 
common with them," such as high roads, asylums, and prisons. 
The County Councils might be either directly elected by all 
the ratepayers of the county, or composed of representatives 
from the urban and rural district councils within the county. 
Finally, it is interesting to observe in the light of recent 
history, that Mr. Chamberlain (or his disciple) in 1885 did 
not approve of the establishment of a single great council 
for London after tho pattern suggested by Sir William 
Harcourt, and to some extent adopted by Mr. Bitchie.^ 

The Badical Programme was whirled away by the blast 
of Home Bule; but when the Tories returned to power as 
Unionists in 1886, they soon found that the new alliance 
had involved concessions on both sides. It is true that in 
the General Elections of 1885 and 1886, Lord Salisbury had 

^ According to Sir William Harcourt*8 proposal, a central corporation was 
to be created for London with power to delegate some of its functions to local 
bodies. 7^ Radical Programme (p. 296) objects to Bucb an immense cen- 
tralisation. ** An alternative plan would be to create separate councils in each 
of the Parliamentary divisions with all the powers of provincial councils, and 
to reserve for a central body, formed by delegation from the various district 
councils, such work as is essentially metropolitan in its character." If the 
legislation of 1888 leaned to Sir W. Hsrcourt's plan, that of 1899 redressed 
the balance in favour of Mr. Chamberlain. 
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hinted that he was prepared for large administrative schemes, 

especially in Ireland^ But the Local Government Bill of 

Deficiencies of ^^^^ ^^*^ obviously in many reapects the handi- 

local goyernment work of Mr. Chamberlain, and indeed he 

|_ 10QQ 

frequently intervened in the debates to lend 
his support to the ministerial scheme. But the Bill, however 
imperatively its introduction may seem to have been de- 
manded by the exigencies of the new Unionism, was much 
^ more than a party manoeuvre^ It was a measure conceived 
in a statesmanlike spirit to get rid of anomalies, and to 
supply wants which could not be supplied by the existing 
organisation. In truth, the substance of ''administrative 
law " had so grown in bulk and variety during the past two 
decades, that it could not satisfactorily be dealt with by the 
old machinery. 

First, as regards the areas of local government After 
the Public Health Act of 1875 every parish was comprised 

in either an urban, or a rural sanitary district. 
^""j^ *"' But this was ahnost the only element of order 

in the puzzle of conflicting and intersecting 
areas. Two main systems of local government stood side by 
side, perfectly distinct from one another, and without any 
organic connection of either constitution or territory. In 
the first place, there was the county system. The counties 
were governed by Quarter Sessions, and Parliament was the 
only superior authority ; for over county administration and 
expenditure, neither a central department of government nor 
the local ratepayers exercised any control Fifty years of 
legislation had very largely increased the volume of county 
business, which was all carried on under the traditional forms, 
I and by the antique machinery of the County Bench. Parlia- 
ment had added vastly to the work, without remodelling the 
constitution, of Quarter Sessions. The other main system might 
be termed local government proper. Its chief branches were 
the administration of the Poor Laws, and the administration 
of Public Health; Town Councils, Sanitary Boards, and 
Boards of Guardians were its principal authorities ; but the 

^ His Newport speech in the antunm of 1886 led the Iriah to sappoee that 
he WM willing to go a long way towards meeting their demand for Home 
Rule. 
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I boundaries of these Poor Law and sanitary authorities were 
.seldom conterminous. A Poor Law Union was often com- 
posed partly of urban and partly of rural parishes, and 
often comprised a part or the whole of a municipality. 
The anomalies began with the parish. For five centuries \ 
there had been three kinds of parishes — the old ecclesiastical \ 
parish, the civil (common law) parish, and the statutory Poor 
Law parish. The areas of these three might or might not i 
be coextensive, but they were all formed without reference 
to county frontiers ; and consequently the Poor Law Unions, ' 
being mere aggregations of parishes, frequently cut the 
county boundaries. Out of 617 Poor Law Unions in 1882, 
no less than 176 included bits of two or more counties/ 
Of these 176 unions twenty-nine lay in three counties, and 
four actually lay in four counties. This complexity was 
further complicated by the municipal boroughs Often a 
borough was in more than one county. In the relations of 
municipal to county administration the utmost diversity 
existed. In some cases a borough was practically a part of 
the county; in others it was practically, or wholly in- 
dependent of the County Bench. Nor, as we have said, did 
the boroughs correspond with the Poor Law Unions. In^ 
1882 there were only eight cases in which a borough and a 
union coincided. It might have been supposed that the^ 
sanitary districts at any rate would have respected borough ^ 
boimdajies ; and as a rule the municipality had been made 
into the urban sanitary district. But even here there were 
quite a large number of exceptiona Local Commissioners 
and Boards of all kinds had been allowed to spring up in all 
parts of the country, and to carve out districts at their own 
discretion with little reference to considerations of general^ 
1 convenience. If something had been done by general legisla- 
I tion to simplify and systematise, new anomalies and com- 
I plexities had constantly been growing up under private Acts. 
Finally, all these areas of administration — and School Boards, |l 
Highway Boards, Burial Boards, etc., have been excepted from I 
special enumeration — presented the most extraordinary con- }/ 
trasts of size and population. There were boroughs with , 
2000 inhabitants, and boroughs with half a million; there 
were parishes with 10,000 inhabitants, and parishes with less 
■ VOL. I o 
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than 50. Torkshire was 40 times as large as Butland, and 
the Union of West Derby comprised 120 times as many 
people as the Union of Hoo in Kent.^ 

In the interests of good government it was absolutely 
necessary to remedy some of these evils ; for in many places 
the existing conditions were fiettal to administrative efficiency. 
If local government is to be carried on by unpaid repre- 
sentative councils, every obstacle to the co-operation <£ the 
best men in the locality should be removed. Conflicts of 
jurisdiction, complexities of area, confusions of law, and 
multiplications of authority should be reduced to a minimum. 
Mr. Bathbone, an earnest and intelligent reformer, described 
the system of 1885 as a chaos of areas, a chaosof franchises, 
a chaos of authorities, and a chaos of rates. Simplification 
of areas and consolidation of powers were rightly regarded 
as the prime necessities of reform.* 

^ An ezceUent description of these diversities niAy be found in Bathbone 
and Pell, Local AdminittreUion, 1885 ; of. also Cobden Club Assays <m 
Local Chvemment and Taxaium, 1882. The average size of a oounty is there 
said (p. 13) to be 38 square miles, that of a union 10 square miles, and 
that gf A-^aiwh^ square miles. 

V.'^Rathbone hj^d Pell, op, eU. p. 14. The following summary drawn from 
the same source gives a detailed idea of this system of disorganisation : — 



Town Councils 
Local Boards 
Boards of Guardians 
Highway Boards . 
School Boards 
Lighting Inspectors 
Overseers 



Town Gouncils 
Local Boards 



Boards of Guardians 

Burial Boards 
Highway Boards . 
Lifting Inspectors 
Overseers 
School Boards 



Town Councils 
Local Boards 



(a) Data qf SUUionfor digeretU authorUiu 

. Ist November. 

. First week in April. 

7th« 8th, and 9th April. 

25th March. 

Any time of the year. 



25th March. 

(h) ScaU qf Voting 

Occupiers, one vote. 

As owners, one vote to six votes, aooording to rating op 

to £250. As occupiers the same scale. 
N,B. — Persons can vote in both capacities, and when 

rated up to £250 can have twelve votes. 
Owners and occupiers respectively according to the saoi« 

scale as for Local Boards. 

[occupiers, one vote to six votes up to £150, as prescribed 
I by the Vestries Act 1818. 

One vote, which is cumulative. 

(c) Tenure qf QffU» 
Triennial ; one-third retiring each year. 
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Turning firom the formal and constitutional to the 
material part of administrative law, we ohserve in the last 
quarter of the nineteenth century such a number and such 
a variety of social demands forcing themselves through 
Parliament upon the local authorities, that the conception of 
public health, even in its widest sense, is no longer capable 
of embracing the activities of a full-blown municipality. 
To mention only a few of these novel activities : baths and 
wash*houses, firee libraries, museums, parks, gardens, and open 
spaces, allotments, lodging-houses for the working classes, 
may be acquired, erected, and maintained out of the rates. 
^' At the same time a great increase had been made in the 
work imposed upon, or permitted to, rural and county 
authorities — to prevent the adulteration of certain foods, 
and the pollution of rivers and streams, to preserve commons, 
to conserve fish and wild birds, to supervise canals, and the 
like. Many of these new powers and duties were conferred 



Boazds of Onardians 
Highway Boards . 
Lightiiig Inspectors 
'Onmders 
Burial Boards 
School Boards 



Town Councils 
Local Boards 

Boards of Guardians 

Burial Boards 
Highway Boards . 
U^ting Inspectors 
Overseers 
School Board 



Town Councils 



'Ouardians . 
Local Boards. 



Burial Boards 
Highway Boards . 
Lighting Inspectors 
Oventeers 
School Boards 



Usually annual, in some instances triennial. 



j-AnnuaL 

Triennial; 
Triennial; 



one-third retiring each year, 
all retiring together. 



J 



{d) Metfiod qf JSUction 
Ballot ; single vote. 
Voting papers left at the houses of yoters, and collected 

in about three days ; plural voting. 
Voting papers left at the houses of voters, and collected 

on the following day ; plural voting. 

Show of hands, and open poll if demanded ; plural voting. 

As above ; subject to confirmation by Justices. 
Ballot ; cumulative vote. 

(e) Qualifieation qf Candidates 

For resident in borough same qualification as for elector ; 

for non-resident J&500 property, or £15 rating in 

undivided borough; in borough divided into wards 

£1000 property, or £80 rating. 
Varies from £15 to £40 rating in different unions. 
£15 rating where the population is under 20,000, anil 

£30 rating where the population is over 20,000. 

Personal property without rating is available, provide<l 

the amount be £500, or £1000 according to the 

population. 



1 



Ratepayers. 



No qualification. 
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upon rural as well as urban authorities. An important com- 
mission upon technical education led to Parliament conferring 
this work upon both counties and boroughs. But these laws 
for the improvement of the moral and material conditions 
of society, and especially of the lower ranks of society, could 
not have been effectual if the local authorities entrusted with 
their administration had remained unsympathetic or antagon- 
istic; for the legislation was largely permissive, and there 
I was no central bureau of officials to force the Acts into opera- 

Popularity of *^^^- Town councils, however, and especially 
mnniciiMa the councils of the large towns, had already 

govemmen g^Q^^yji g^jh yigour and enterprise in the use of 
their new powers, and had conferred such advantages upon 
their constituents, that the feeling in favour of representative 
democracy had become widespread and irresistibla Municipal 
achievements were an example and a stimulus to a further 
reform of local government. "The whole tendency of the 
time is towards freely elected bodies," observed that staid 
financial organ the EcanomUt on the appearance of the great 
Local Qovemment Bill of 1888 ; and indeed by then most 
Conservative politicians had lost, or learned to conceal, their 
antagonism to democracy in local affiurs. The Bill of 1888 
w£» not, it may be remembered, the first attempt of a Con- 
servative Ministry to deal with county government. The 
abortive proposal of 1868 had reappeared in 1878, and again 
in 1879, under the auspices ' of .Mr. Sclater- Booth, Lord 
Beaconsfield's President of the Local Government BoanL 
But these second and third BiUs were only revised editions of 
the first. The new county authority to replace the Justices 
for administrative purposes was to be composed of del^ates^ 
half appointed by the County Justices, half by the Boards 
of Guardians within the county. The new plans were re- 
ceived with as little enthusiasm as their predecessor ; and the 
apathy of the public was confirmed by the attitude of Liberal 
reformers like Mr. Bright, who repeatedly demanded that the 
reform of the counties should proceed on the same princij^ea 
as the reform of the municipal borougha A half measure, 
it was thought, would only postpone the introduction of real 
democracy into county government, and the addition of 
nominated guardians was more likely to lower than to raise 
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^ the standard of administrative efficiency. ..Such was the 
Liberal view, as expressed by men likeCBright) Stansfeld, 
Dilke, andC^Bathbon^ who all joined in the d^iand for a 
county coun5r"erected by the direct vote of county rate- 
payers. The time had already gone by for applying the 
political ideals of the middle classes to problems of govern- 
ment. It was impossible to create a new organisation upon 
the principle of plural voting.^ The lessons of experience^ 
and the apprehension of another failure, as well as the 
influences brought to bear by the author of Th© county 
The Radical Programme, may account for the CouncUaAct 
breadth and thoroughness of the reform of 1888. ^ ^ ' 
The details of the Act, which is still in force, will be ex- 
plained in the second part of this work. Here we are only 
concerned with the principal features of the measure and its 
Parliamentary career. 

1. The sejMtration of judicial from ministerial functions 
long ago effected in municipalities by the Act of 1835 is now 
extended to the counties. The Justices of the Peace retain 
their judicial functions ; their administrative powers and duties 
are transferred to the County Council — a local Parliament 
composed of representatives directly elected by the ratepayers. 

2. The county is divided into electoral districts of equal 
size. Every ratepayer has one vote and only one. The 
voting is by ballot. Many of the rules and provisions of the 
Municipal Act were applied to County Councils, sometimes 
without modification. All towns of more than 50,000 in- 
habitants were taken out of the counties aud elevated to the 
status of county boroughs, whose burgesses would take no part 
in county elections. 

3. The great problem of London government was attacked 
in a radical spirit, and partially, though by no means com- 
pletely, solved by the erection of the metropolitan area — with 
the exception of the City and Corporation of London — into an 
administrative county. 

4. The Bill regularised the system of local government by 
creating not only County Councils but also subordinate 
authorities — urban and rural district councils. 



//< 



> Of. Hansard, ParliamefiUary Debates (1878), vol. ccxxxvii* p, 583 «gg, ; 
(1S79), vol. oczliy. p. 1199 »qq. 
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5. The Bill proposed to transfer certain functions of 
administratiTe control from the central departments of govern- 
ment to the County Councils, and it was intended that this 
should be the first step in a large scheme of decentralisation. 

6. At the same time, an attempt was made to deal with 
the licensing of public - houses. To decide whether a new 
lioense should be granted or an old one renewed was one of 
the functions of the Justices of the Peace, and as it seemed to 
be a ministerial rather than a judicial function, the Bill pro- 
posed to transfer it from the Justices to the County Councils 
Certain duties would remain with the Justices, but they were 
to act under the instructions of the County Council. The 
county was to be divided into licensing divisions, and there 
would be a licensing committee for each division with power 
to dose licensed houses on Sunday, to refuse renewals, etc. 
Where renewals were refused compensation was to be given by 
the county, and for this purpose the County Council was to 
be empowered to increase the lioense duties by 20 per cent, 
so that the compensation might be paid by the trada^ This 
increase of the license duties in England and Wales by 20 
per cent was calculated to raise a sum of £300,000 per 
annum if the power given were fully exercised. 

7. The reform was bound up with a large financial scheme.^ 
In the previous year Mr. Goschen, who succeeded Lord 
Randolph Churchill as Chancellor of the Exchequer, had 
doubled the grant-in-aid of main roads.* 

^ Gompeiiflation was to be fixed by an arbitrator in each case, but tli9 
measnre of compensation was to be the difference in the yalne of the house with 
and without a license at the time of the passing of the BiU. See the lucid 
speech in which (on 19th March 1888) Mr. Ritchie introduced the Bill (3 Hansard 
ooclzziii. pp. 1666-1673). Mr. Ritchie indicated that if the House of Com- 
mons (Ud not welcome the licensing proposals the QoTemment would be quite 
prepared to drop them, and on 12th June he announced that they would not be 
proceeded with. 

' Mr. Ritchie, as we have seen, was the responsible Minister for the County 
Councils Bill so far as it concerned politics and administration ; but the duly 
of explaining and carrying the financial proposals feU upon Mr. Goschen as 
Chancellor of the Exchequer. See 8 Hansard (1888), vol. cccxxiii. p. 1644, 
and 8 Hansard, vol. cccxxiv. p. 268. 

' Lord Randolph Churchill and Mr. Gladstone severely criticised thia in- 
creased dole. Mr. Goschen defended it as a temporary measure pending a 
complete reyision of the relations between local and imperial taxation. See 
Budget Debates of 1887. 
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The objects of Mr. Goschen's proposals in 1888 were, in 
the first place, to simplify the relations between local and 
imperial taxation by discontinuing (nominallj) the grants-in- 
aid and substituting other revenues of a local j^^ financuJ 
ch&raoter in their place ; and, in the second place, scheme pro> 
to make the County Councils BiU palatable to P«»^^'i«88. 
the agricultural interest by making the substituted revenues 
larger than the revenues surrendered. The first object was 
wholly, the second only partially attained. Mr. Groschen 
proposed and carried^ the discontinuance of the following 
grants-in-aid : — 

1. In England and WaU» — 

Difltumpiked and main roads £250,000 

Poor Law giants .... 200,000 

Criminal proeecutions 145,000 

Police (London and county) 1,430,000 

Pauper lunatics .... 485,000 

Total £2,600,000 

2. In Scotland — 

Roada £35,000 

Medical relief 20,000 

PoHce 155,000 

Pauper lunatics .... 90,000 

300,000 

3. In Ireland — nil. 

Total £2,900,000 

In lieu of these grants-in-aid Mr. Goschen proposed — 

1. To hand over the bulk of the Excise licenses, which 
then yielded about £2,900,000 (now about £3,500,000), to 
the local authorities in England and Scotland. 

2. To impose new license duties on horses, carts, and 
wheels. ^ 

3. To assign half the probate duty to local authorities. 
The second proposal created much opposition and was 

withdrawn. But the first was carried and benefited local 
authorities to the extent of £400,000 in England, and of 
£18,000 in Scotland.^ Ireland's grievances were appeased by 

1 By the Acts 51 and 52 Vict. c. 41 for England, and 52 and 53 Vict c 50 
for Scotland. 

^ For the schednle of Excise licences, the proceeds of which were thna 
assigned to local authorities in Great Britain, see Sir £. W. Hamilton'a 
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a grant of £40,000 a year from the Consolidated Fund,^ the 
Irish grants-in-aid having remsdned untouched. 

The Excise licenses thereby assigned to local authorities 
continued and still continue to be levied by Parliament and 
collected by imperial officials, although by section 20 of the 
English Act (51 and 52 Vict. c. 41) the power may be trans- 
ferred to the County Councils by an order in Council passed 
on the recommendation of the Treasuiy. But this power, as 
we are informed by Sir Edward Hamilton in the Memorandum 
already referred to, has never been exercised ; and there is no 
corresponding provision in the Scottish Act (52 and 53 
Vict c. 50). 

Mr. Groschen's third proposal was also carried. The 
reasons assigned for selecting the probate duty as a source 
from which additional relief should flow to the ratepayer were 
two— one that it was the only tax which fell exclusively on 
realised personalty, the other that it was a grow- 
dnty^the u^ tax. The second argument is intelligible. 
^^^ S^**^"* ^ *^® burdens of the ratepayer were growing, 
it seemed logical that if the principle of relief 
from the taxpayer's pocket were accepted, the relief should be 
of a kind which would grow automatically with the wealth of 
the community. The first argument is spedous, though Sir 
Edward Hamilton surely exaggerates when he says that "^ it 
had always been the dream of reformers of local taxation to 
make personalty contribute." ' But even if this were true, 
the assignment of half the probate duty to the relief of rates 
was not a step towards the realisation of the dream. It 
matters not whether the sum granted be derived from the 
tea duty, or the beer duty, the probate duty, or any other 
duty, unless the sum is obtained by raising that duty. But 
as the probate duty remained unaltered the dream remained 
unrealised,' and the effect was precisely the same £» if the 
grant had been paid out of the Consolidated Fund. The 

Memorwndvm to the Royal Comminion on Local Taxation (o. 9528), Appendix I. 
p. 56. 

1 By 54 and 55 Viot. c. 48, sec. 5. 

* Memorandum^ p. 21. He refers to 3 Hansard, vol. oocxxiv. pp. 735, 745» 
etc, in support of this proposition. 

* Neyertheless, this device was revived in the Agricoltoral Rates Act of 
1896. 
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probate duty yielded in 1888 about five and a half millions, 
BO that the additional relief given to the local authorities of 
the three kingdoms at first amounted to about two and three- 
quarter millions, England receiving 80 per cent, Scotland 
11, and Ireland 9 ; these being the respective proportions in 
which they were then believed to contribute to the public 
revenue. It is in connection with the allocation of this new 
grant, however, that Mr. Goschen's financial scheme deserves par- 
. ticular consideration. Hitherto Sir Bobert Peel's principle that ^ 
imperial grants to local authorities should be ** ear-marked " 
for specific purposes, and should depend upon the efficiency of 
the services rendered, had been tolerably well observed. In 
1888, however, a new and alarming precedent was created. 
So fEtr as Scotland and Ireland were concerned, the probate 
duty grants were allocated by Parliament for specific pur- 
poees— 

But in England and Wales there was no such specific allocation oi/ 
the giant It was to go in relief of rates generally. The only question 
decided by Parliament was how the grant should be distributed among 
the various local authorities. Three methods of distribution at first 
presented themselves. The choice seemed to lie between population, 
rateable value, and indoor pauperism ; and the Qovemment originally 
selected indoor pauperism as affording the best basis for providing that 
relief should be given where it was most required. At a later stage, 
however, in order to ease the passage of the Bill, that basis was dis- 
carded ; and it was determined that the English share of the probate 
duty should be distributed between counties in proportion to existing 
grants-in-aid, notwithstanding that, as such grants fluctuated from year 
to jrear, they constituted a basis liable to become at any time obsolete 
and inequitable.^ 



\ 



We may now return from the financial scheme to the 
Local Government Bill itself. The new measure astonished 
the Badicals as much as it dismayed a handful of old-fEtshioned 
Tories and Whigs. But Whigs on both sides of paaageofthe 
the House were bound by the approval of their BOi through 
party, and no Tory ventured to dispute the *""^ 

ministerial plans ; so the Bill was read a second time without 
a division being challenged.* But it was closely criticised and 
severely handled in Committee. In fact, the Committee 
stage occupied twenty-two night sittinga The divisions and J 

^ Sir Edward Hamilton's Memorandum^ p. 21. 

" See Hansard, 20th April 1888. 4^- ' 
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debates were almoet devoid of a party character. The 
licensing provisions, the exclusion of towns of more than 
50,000 inhabitants, and the clauses for transferring the 
control of police to a joint committee of Justices and Countj 
Councillors, were hotly and powerfully opposed, but they found 
friends and enemies on both sides of the House. The pro- 
posals dealing with District Councils were dropped before the 
Committee stage was reached, partly in order to lighten the 
Bill and enable it to be passed before the end of the session, 
partly because these proposals for reoigamsing the lower grades 
of rural government seemed to be premature, as they would 
certainly have been prejudicial to the revival of parochial 
self-government. Similarly the provisions for decentralisation, 
which were intended to relieve Parliament and the Local 
Grovemment Board of many local duties and responsibilitieB, 
were whittled away, and in the end very little was left of the 
grand scheme of dievolution.^ 

Nor has the Local Government Board shown any inclina- 
tion to make use of such powers of devolution as the Act 
confers. The transference of even the smallest power to a 
County Council is regarded with the utmost jealousy, how- 
ever overloaded the central department may be. There was 
a natural disposition also in the House of Commons itself not 
to prescribe a large dose of decentralisation until time and 
experience had shown the calibre of the new county authorities. 
^_Jhe licensing clauses, as we have seen, were completely dropped. 
Finally, two important amendments — one to provide for a 
division of rates between owner and occupier, the other to 
substitute proportional representation for single voting in 
electoral districts — were defeated. On the whole, whatever 
: may be thought of particular changes, the debates upon the 
I Local Government Act of 1888 are a fine example of 
the dispassionate and purely practical fashion in which the 
modem House of Commons sometimes deals with a great 
measure of domestic reform. Especially impressive to a 
reader of these debates is the extraordinary knowledge of 

1 Cf. L.Q.A. 1888, seoa. 4, 10, and for the debates on the Coonly Cooneili 
Bill (the Local Goremment Act 1888) see Hansard, ParliamnUary DthaUs^ 
1888, Yols. ccozziii.-ooczxTiii. pastim; the Annual Register of 1888 contains a 
(far from satisfactory) summary. 
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practical goyernment displayed by most of the speakers. 
One is led by this great practical achievement to the conclu- 
sion already arrived at by a review of constitutional history, 
that the sovereign authority of the House of Commons is 
iinshakeably founded upon a free and vigorous system of local 
self-government. 

The House of Lords treated the reform of county govern- 
ment with the respect it almost invariably pays to the Bills 
of a Conservative Ministry. Many of the landed nobility 
indeed were disgusted and dismayed at this wholesale abolition 
of an oligarchic system, which they regarded as one of the 
oldest privileges of their order. But their dissatisfaction 
\ evaporated in words, and the Bill passed through the House 
j of Lords without difficulty, and received the royal assent on 
13th August 1888. 

The Act of 1888 constituted a great and £Bir- reaching 
refonn. The Justice of the Peace, of whom Lord Coke 
had said, '' The whole Christian world hath not the like office, 
if duly executed," was now forced to drop the double rdle of 
judge and administrator which he had played The end of 
for so many centuries. The last entrenchment magiitoriAi 
of class government had been stormed; the 
principles of representative democracy had now been ex- 
tended over the whole field of English administration. No 
doubt it will long be fashionable among polite publicists to 
regret a change which terminated the '< exemplary administra- 
tion " of the Justices of the Peace. We are asked to believe 
that a Conservative Government deliberately planned a mea- 
sure contrary not only to the teachings of tradition, but also 
to the plain roles of utility. We are asked to believe that, 
merely for the sake of carrying out an abstract principle to 
its logical extent, a Conservative House of Commons agreed 
to throw overboard not only history but efficiency. In truth, 
it is not necessary for the student of politics to make these 
large drafts upon his own credulity. He will 
remember that it had been the immemorial conventional 
custom in England to treat Justices of the Peace, J-P- «d ^» 
at any rate on all public occasions, with a special 
measure of courtesy and respect. Even where undeniably 
large abuses had resulted from their activity, indignation 
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had not been directed against the Justice of the Peace or his 
office. The maxim that the King can do no wrong had been 
i applied to the crooked judgments of the local squire; and 
1 society had protected him with a halo of fictitious virtue. 
Besides, the moral and intellectual standards of the Justices 
rose with those of the community ; and most of the benches 
had been improved by more intelligent recruits, whose fortunes 
had been derived not from their ancestors but by their own 
I exertiona Most members of the House of Commons were 
I magistrates, and were not disposed to speak ill of the county 
i administration. But this makes it all the more certain that, 
whatever compliments were paid to the merits of the magis- 
terial classes, they were relieved of administrative duties in 
the interests of efficiency as well as in the interests of democ- 
racy. There can be equally little doubt that the expectations 
of improved government have been amply fulfilled. Nor had 
the administration of Justices been altogether unreproached. 
The complimentary chorus of parochial courtiers has always 
been varied by sharp individual outbursts against the ** great 
unpaid." As Fielding and Cobbett had attacked the County 
Justices for their harsh administration of Poor Laws and Game 
Laws, so in later times did the Parliamentary champions of 
labour denounce magistrates of the rich manufacturer tyx)e for 
attempting to render factory legislation nugatory, and to 
hamper factory inspectors in the discharge of their duty. 
I Welshmen were particularly rejoiced by the County Councils 
/ Act, because in Wales, where five-sixths of the population 
' were Nonconformists, Justices of the Peace still belonged 
^ almost exclusively to the established Church. Indeed, there 
were many Badical complaints that the County Councils Act 
was a very incomplete reform. It was not enough to strip 
the Justices of their administrative powers. The magisteried 
office should itself be democratised and deprived of its class 
character. So long as the appointment of Justices remained 
in the hands of the Lord Lieutenant, so long would it be 
closed to all merit except the merit of wealth and birth. 
The practical exclusion of working-men from the bench led to 
much evil and injustice. Offences of the poor against the 
rich, however trivial, — ^petty theft for example, — were visited 
with absurdly severe punishments, while the offences of the 
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poor against the poor, such as wife-beating or cruelty to 
children, were dismissed with a caution or a shilling fine. 

Now that the appointment of Justices had become a matter 
of political patronage — ^so ran another of the Badical arguments 
— it would be better to have Justices of the Peace elected 
directly by the people. At the moment this idea was generally 
discredited as a bad copy of an American example, but it was 
destined to bear fruit. In the next Liberal Government, the 
last of Mr. Gladstone's four administrations, many workmen 
and people of comparatively small means were appointed 
magistrates. Such appointments were not of course numerous 
enough to change the character of the ofi&ce ; but they were 
enough to prove that a popular government can make popular 
appointments, and can, if it likes, without legislation of any 
sort, entirely alter the complexion of an institution, and give 
new life to the old forms by assigning democratic officers to an 
oligarchic ofi&ce.^ The Legislation of 1894 also took a step in 
the direction of making the ofi&ce elective and representative. 

The Local Grovemment Reform of 1888 was compared 
by Mr. Gladstone to an outline map, the details of which 
had still to be filled in. Urgent as was the need for a 
<^^ simplification of local authorities, the Act had done little in 
that direction. Nor had the promise of decen- pnrthor 
tralisation been fulfilled. On the contrary, the refonns 
functions and activities of the Local Government "q'lired' 
Board had been multiplied and increased. Among other 
things it had been provided with machinery for simplifying 
the areas of local government. But the machinery was in- 
adequate to the task of evolving order from chaos, and the 
lower grades of rural authority stood seriously in need of 
reform. Thus the course of the Liberal party was clear. Ta 
complete the reconstitution of local government in a demo- 
cratic sense it was necessary to reform the subordiuate rural 
authorities; and for some years Badical opinion had been 
pointing in this direction. Joseph Arch's organisation of the 

1 For ezpressions of opinion upon this subject in the debates of 1888, see 8 
Hansud, voL ccczxvii. p. 1642 ; vol. ocozziy. pp. 1138 and 1148 ; yol. cccxxy. 
pw 61. For the activity of the Liberal Government in democratising the County^ 
Bench, cf. Beport of the Annual Meeting of the National Liberal Federation, 
1893, at Liverpool. On the police jurisdiction of the Justice of the Peace, cf^ 
Arch, op, eU» pp. 145-178* 
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agricultural labourers had helped to secure them the firanchise, 

\ and the Liberal party hoped still further to improYe its 

) position in the counties hy giving the peasant a real interest 

^ in, and influence over, rural administration. The area of a 

county and even of a rural district or union was too wide, and 

) the consequent expense too great, to permit of labourers being 

elected to the County Council or Board of Guardians. The 

parish remained, and to give it fresh life and a new democratic 

organisation was an article of primary importance in the 

Liberal programme. The National Liberal 
for^trith ^ Federation had passed many resolutions in favour 
Co«J°^^ of a Parish Councils Bill As long ago as 1870 

a Liberal Ministry, through the instrumentality 
of Mr. Goschen, had made preparations for a reform of paro- 
chial and county government and a thorough revision of the 
system of local taxation. The first step was taken in 1870, 
when Mr. Goschen, as President of the Poor Law Board, 
moved for a select committee " to inquire and report whether 
it be expedient that the charges now locally imposed on the 
occupiers of rateable property should be divided, and what 
changes in the constitution of local authorities now adminis- 
tering rates should follow such division." ^ At the b^inning 
of the session of 1871 a long debate upon local taxation was 
initiated by Sir Massey Lopes, and shortly after the debate 
Mr. Goschen addressed to the Treasury his report on the 
progressive increase of local taxation. This was in March. 

On 3rd April 1871 an attempt was made to 
Bliionsn.^ crystallise the result of these investigations 

and reports in the form of a Bating and 
Local Government Bill, which was founded in part — as 
Sir Edward Hamilton observes* — on the resolutions of the 
Select Committee of the previous year, and was intended 
to simplify and reform local administration. It was 
accompanied by a Local Taxation Bill; and the speech in 
which Mr. Goschen introduced the two measures on 3rd April 

^ 3 Hansard (1870), vol. cxoiz. p. 688. Mr. Gtoechen's draft report (House of 
Commons paper, No. 858 of 1870) is an able contribution to the problems of 
local finance, cf. Mr. Ooechen's RBporU and Speeches on LoaU TaxaUtm, s 
most valuable compilation. Mr. Gkischen's draft report was not accepted by 
his colleagues. 

^ Afenwrandum to Royal Commission on Local TamUion (1899), p. 16. 
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1871 will always be cited for its masterly exposition of the 
English rating system. Mr. Goschen first explained why he 
introduced two Bills — a Bating Bill and a Local Government 
Bill — at the same time by saying that it was " impossible to 
touch the question of local government without dealing with 
the areas of rating/' while it was '* equally impossible to deal 
with the areas of rating without disturbing the present 
incidence of local rates." Mr. Goschen proposed that there 
should be one consolidated rate, and also one consolidated 
audit of local funds throughout the country, », p , , 
with the object of putting an end to the miit of local 
exemption of the accounts of boroughs and goveroment, 
highway surveyors. The next question to be 
decided was what area should be the unit for the collection 
of this consolidated rate. Mr. Goschen thus explained his 
reason for adopting the parish rather than the union — 

It has been aaid that the Poor Law Union might be utilised so as to 
be made the principal aiea for local government An examination has 
proved that it is almost impossible to adopt that view, and for this 
reason, that out of the total number of 650 unions there are 250 
at least partly situate in one county and partly in another ; and what 
is still more serious, that, in the case of boroughs, a borough i9 very 
rarely coincident with a union. A borough is generally partly in a 
union and partly out of it Again, unions do not coincide with highway 
districts. . . . Tou would have to reconstitute the whole of the unions in 
the coimtry, in order to make them coincide with the boundaries of 
boroughs, with the boundaries of highway districts, and the boundaries of 
oountieSb On the whole, therefore, after mature consideration, it has 
been thought best to make the parish the general unit for local adminis- 
tiation, the rectification of the boundaries of a parish being infinitely 
easier than the rectification of the boundaries of a union. 

Unfortunately he was met by the difficulty that the 
organisation of the parish was more defective than that of any 
other area of local government. First, there were overseers 
" really appointed by the Justices, though nominated by the^ 
Vestry." Then there was the Vestry with undefined powers, 
with no one to convoke it, and no one to preside over it, with 
no stated or statutory times of meeting, with no continuous 
existence, and with no power to hold property. 

The House might say, Is this the organisation which you wish to 
make your unit in your new scheme ? My answer is that we propose to 
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reconstitute the parish entirely. We propose that there should be in 
every parish what I will call '* a civil head," ^ a person who shall be 
responsible for the affiairs of that parish. We propose that the ratepayers 
in every parish should annually elect from themselves a person to be 
called Chairman of the Parochial Board, and that he shall be associated 
with a certain number of other members of the Parochial Board, varying 
from three to twenty, according to the population of the parish, and that 
to this regularly constituted body, the Parochial Board, diould be trans- 
ferred the duties now exercised by the overseers, by the highway 
surveyors, by the lighting and watching inspectors and the executive 
duties of the Vestry, such as those which it now possesses as a sanitary 
authority. 

The concluding words of his criticism are not easily for- 
gotten. " The truth, sir, is that we have a chaos as regards 
authorities, a chaos as regards rates, and a worse chaos than all 
as regards areas." Where, then, was the remedy to be found for 
all these evils which had been brought about by piecemeal 
legislation and patchwork reforms ? Mr. Goschen, as we have 
seen, proposed to answer the question by reconstituting the 
whole system of local government on the basis of the smallest 
historical unit, the parish. A Parochial Board with a chair- 
man was to be elected by the direct vote of ratepayers in the 
parish. For the county he proposed to establish a county 
financial board, to be composed half of Justices of the Peace, 
half of members elected by the chairmen of parishes grouped 
in petty sessional divisions.^ 

The Bill never reached its second reading. It was too* 

abstract for the practical taste of the House of Commons. 

-« ^., . ,1^ appeared at that time altogether too late to 

The BiU dropped. , *^*^^, . . ^i. i a__ 

make the parish once more the real centro 

of local government; yet such seemed to be the tendencj 

of the BilL The proposal would hardly have been made 

except by a politician, who looked at local reform from a 

purely financial point of view. The opinion of the daj 

was adverse to the parish, and far more inclined to it» 

abolition in conformity with the Beport of the Sanitary 

Commission of 1869 than to its resurrection under the 

auspices of a fiscal expert. But the failure of the Bill was 

^ like Bentham's Local Headman. 

' Eyery county is divided for criminal purposes into petty sessional divisions 
which resemble in size, though unfortunately they do not coincide with, the 
Poor Law Unions, 
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due above all to the clauses which provided for a change in 
the incidence of local taxation in the interests of the 
occupier ; for " those who (like Sir Massey Lopes) advocated 
relief of local burdens in the interests of landowners did 
not view with any favour Mr. Goschen's offer of relief, 
accompanied as it was with provisions for transferring the 
payment of half the rates from occupiers to owners, with 
only bare respect for existing contracts/'^ The landlords, 
who had been crying out for relief to the agricultural in- 
terest, had not been thinking of the interest of the agri- 
- cultural farmer or labourer. It shocked men whose economic 
aim naturally was the raising of rents, and the reduction of 
wages, to find their agitation culminate in a proposal to bring 
them in to share the burden of rates with their own farmers ! 
So the Bills of 1871 dropped.* But the Liberal party 
did not lose sight of the question of reforming rural and 
parochial government. Mr. Gladstone's return 
to the leadership and to power in 1880 coin- National Liberal 
cided with the growth of Mr. Chamberlain's ^?^2?SS°' 
I influence in domestic policy. In 1882 the 
National Liberal Federation met at Ashton-mider-Lyne, and 
I resolved that " policy and justice alike demand that the local 
\ government of counties and rural divisions should be based upon 
I representative principles, so that the people of such districts 
^ as well as those in towns may have constitutional control 
l' over the expenditure of the funds to which they contribute, 
. and over the laws and regulations to which they are subject." 
This resolution was re-affirmed in subsequent year& In 
1887 the annual meeting of the Federation was held in 
Nottingham, and Mr. Gladstone laid great stress upon the 
/need for a reform in the government of parishes and rural 
' districts.* Two years later, when the representatives of the 
party organisation met at Manchester, Mr. Gladstone declared 
that an organic relation should be established between Poor 
Law Unions and counties, that ground rents should be taxed, 
and above all, that a democratic reform of the lesser rural 

^ Sir E. Hamilton's MeTnorandum (c. 9528), p. 16. 

^ Mr. Go8chen*B speech on this Bill and on parish refonn will be fonnd at 
p. 189 sqq. of his Reports wnd Speeches on Local Taxation, 

' Of. Mr. Gladstone's speech in Manchester, 2nd December 1889, for the 
history of the parish council movement up to that time. 
VOL.1 P 
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authorities should be inaugurated. He censured the Gt)vem- 
ment for its failure to establish district councils, and added 
that they must '' go still nearer to the door of the masses of 
the people.'' We ought, he proclaimed, " to avail ourselves of 
the old parochial division of the country, and to cany home 
to the mind of the peasants and the agricultural labourers 
the principles and the obligations, and to secure fully to 
them the benefits of local government." This sentence shows 
plainly enough the goal towards which the Liberal party was 
steering; and the leaders of the party organisation would 
not let the question rest. In 1891 parish councils were 
definitely adopted as one of the planks in the famous 
iNewcasile programme, and it was resolved to stunmon a rural 
/conference to discuss the social and administrative conditions 
fof country districts. This conference, which assembled in 
London (December 1891), comprised many del^ates of the 
small farmers and agricultural labourers, and gave those 
I classes an opportunity to formulate their grievances, and to 
' demand in uncompromising language an immediate reform of 
, rural government. The del^ates had no difficulty in show- 
ing that without such a reform of administrative machinery 
-and this meant the establishment of democratic councils 
in parishes and rural districts — the Allotments Act of 1887, 
and other legislation for improving the status and economic 
' opportunities of the peasantry would remain inoperativa^ 
Indeed, the Unionist Ministry had been rather zecdous in 
this sort of social legislation, which only required admini- 
strative authorities with the will and the power to put it in 
force. The zeal of Mr. Jesse CoUings induced them to 
introduce a Small Holdings Bill in 1892, which gave Mr. 
Gladstone and his followers another opportunity for caUlng 
attention to the need for parish councils. At the same time, 
the agricultural labourers through their unions were agitating 
quietly but eflTectively for Parochial Eeform — a movement 
which, after the downfiEill of Mr. Parnell, gave a welcome 
impetus to Liberalism. Home Bule for Ireland was still in 

^ For the above narratiye compare Proceedings of the National Liberal 
Federation for 1882, 1887, 1889, 1891. Also yarious pamphlets, iasaed under 
the auspices of the party organisation, s.^. Fuish Councils and Reformed 
Vestries, 1891 ; Village Reforms and the Liberal Party, 1892 ; the Ck>ndition 
of the Rural Population--a Report of the Rural Reform Conference, 1891. 
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the forefront of the Liberal programme at the general 
elections of 1893, but conjoined with it were other and 
more popular proposals — such especially as reform of local 
government in rural districts. 

The second Home Bule Bill, like the firsts is outside the 
range of this narrative ; but the Parish and District Councils 
Bill, introduced on 21st March 1893, by Sir -me Parish 
Henry Fowler, the President of the Local CooncnaBai, 
Qovemment Board in Mr. Gladstone's fourth ^^^' 
administration, is the last of the great constructive measures 
which built up a democratic system of local government in 
England The details of the measure in its final statutory 
form will be described elsewhere. Here it is only necessary 
to give a rough outline of the changes which it introduced. 

The first principle of the Bill was to introduce local self- 
government into rural parishes, by giving the larger parishes 
parish councils elected by the universal sufirage of the rate- 
paying inhabitants, and by establishing in the smaller 
parishes parish meetings of all inhabitant ratepayers with 
almost the same powers and duties. At the same time the 
old urban and rural sanitary authorities were reconstructed 
as urban and rural district councils, elected by the same 
popular suffrage as the parish councils. Boards of Guardians 
/ were also reconstituted. The system of class voting was 
I abolished, and henceforth the Guardians were elected by the 
; same franchise as urban and rural district councillors. Wher- 
ever the Poor Law Union coincides with a ro^l district, the 
rural district coimcillors are also Guardiai|# of the poor, 
^us the passing of this Bill meant that- the broad and 
democratic principles of the Municipal Corporations Act were 
at last applied and extended in full to the smallest units of 
local government. Another series of provisions was inserted 
to establish administrative relations between county, district, 
and parish councils. 
I Many administrative functions, such as the maintenance 
I of roads, were transferred to and concentrated in the new 
district coimcils, and the way was thus cleared for the 
extinction of many ad hoe authorities, and other anomalous 
^ bodies. The Act also introduced for the first time in English 
history intelligible order, if not perfect harmony, into the 
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I confusion and chaos of local areas. The principle established 
and provided for by the Act is, that the district of a local 
authority must faU entirely within the district of the local 
authority next above it in the hierarchy. A parish must not 
' overlap a rural district, nor a rural district a county. The 
county councils were empowered under the Act to make 
orders for the purpose of rectifying boundaries in accordance 
with this principle, and thus a small concession was made to 
the advocates of administrative decentralisation, and a long 
step taken on the march towards simplification of areas. 
Finally the new statute greatly increased the efficacy and 
quickened the operation of the allotments and small holding 
Acts, and of other similar legislation which depended upon 
the existence of a sympathetic authority. No direct opposi- 
ion of any weight was made, even on the Conservative side 
of the House, against the introduction of a democratic 
franchise to replace the class system of the subordinate 
authorities. But loud voices were raised in protest against a 
danger which was supposed to lurk in certain clauses of the 
Bill, namely, that local expenditure might come to be 
controlled by a majority of persons who would contribute 
but little to the local revenues, and who (owing to the device 
of compounding rates) might suppose that they contributed 
nothing at alL The idea of taxing or rating property out of 
existence had been put forward by a distinguished socialist, 
Mr. Sidney Webb, and a good deal of uneasiness was felt 
with regard to the influence of the doctrine of confiscation 
by taxation upon the Badical wing of the Liberal party. But 
these alarms were baseless, at least so far as the Bill in 
question was concerned; for it was studded with cautious 
provisions to limit the expenditure and define the fimctions 
of parish and district councils. In Parliament the Bill was 
debated for an unusual length of time, and many of its 
clauses produced lively controversy. The provisions for 
secularising charities, and for facilitating the acquisition of 
small holdings excited strong opposition in both Houses of 
Parliament. The House of Lords, which had thrown out 
the Home Bide Bill, set itself to *' amend " the Parish 
Councils Bill, and displayed so much obstinacy and deter- 
mination (encouraged of course by the smallness of Mr. 
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Gladstone's majority in the House of Commons) that a sharp 
conflict between the two Houses arose, and seemed likely to 
be followed by a dissolution. It is said that Mr. Gladstone 
favoured such a course, but was overruled by the majority of 
his colleagues. However that may be, the Ministry decided 
to accept the Bill as amended by the Lords, and Mr^' 
Gladstone's last speech in Parliament was delivered for the 
purpose of announcing this decision, and at the same time 
emphasising in the most solemn manner the incompatibility 
of the two Houses, and the danger of the constitutional 
situation which had been created by the Lords. Thereupon 
the Local Grovemment Bill passed both Houses, and received 
the royal assent in March 1894.^ 

This great piece of legislation practically completed the 
work inaugurated by the Beform Bill of 1832. The whole 
field of internal administration, if we except the j^^ Govern- 
Gity of London, now lay under the control of ment in England 
popularly elected bodies. Local government was ^^^ ^ *' 
entirely municipalised — that is to say, the principle first 
applied to municipal corporations had been extended to all 
other local bodies. But at the same time local administration 
throughout the length and breadth of the land had been 
subjected to a carefully restricted yet thoroughly practical 
scheme of central control. This administrative control is 
vested in the permanent departments of government, which 
are themselves subordinate to Ministers responsible to Parlia- 
ment; but the Acts of 1888 and 1894 mark an interesting 
and important development, in that they extend the super- 
visory and administrative relations into the lower grades of 
the newly constituted hierarchy, and devolve upon a popular 
county council some of the duties which in a bureaucratic 
system would fall upon permanent officials. Finally, the 
territorial disorganisation, with its historical patchwork of 
areas and conflict of jurisdictions, has been so vastly improved 
that order and comparative simplicity may be said to have 
been introduced. 

Yet, with all these far reaching processes, which have 

^ HAii8aTd*8 Parli€bmerU<»ry Debates for the Seasum 1898-94, and especially 
Sir Henry Fowler's speech of 21st March 1893 ; also the Act itself, 56 and 
57 Vict. c. 78, and Fabian Tracts, 56, 62. 
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reformed and transformed the internal administration of 
England, its constitutional law has stood intact and inviolate. 
To aU essential purposes the last word upon every constitutional 
and legal difGiculty arising out of government must be said 
solely by the ordinary oourts of the oountiy. Le drcit 
adminiUrattf is to-day, as it was in the time of Coke, a 
conception foreign to English jurisprudence, unrecognised by 
the English constitution, and unknown to the English public 
English laws of administration have exhibited during the 
nineteenth century an extraordinary growth both in volume 
and strength, but they remain as before simply a component 
part of the general law of the land, and are expounded and 
interpreted by the ordinary courts according to the same 
rules and principles as other statutes. A new structure has 
been raised to replace the old system of administration, but 
it has been raised upon the old foundations of a unified and 
sovereign law. A full and unrestricted acceptance of the 
principle of representative democracy has given new li^ and 
form to local government. The whole of local administration 
must be carried out by the constitutionally elected repre- 
sentatives of the inhabitants of each local circumscription. 
But the new principle of representative democracy has not 
merely left intact — it has given fresh meaning and value to, 
that grand old doctrine of the sovereignty of law upon which 
the English polity is founded. 

Several problems of home government have, it is true, 
been left in suspensa The Poor Laws are in dire need of 
consolidation and amendment. Primary education is still 
divided between responsible and irresponsible managers. No 
satis&ctory cfystem of secondary education has been set upi 
Now that School Boards have been abolished by the Educa- 
tion Act of 1902, the question arises whether any ad hoe 
authorities should be allowed to continue, and whether it 
would not be better that the poor should be relieved under the 
direction of the County, the Town and the District Councils. 

Again many problems of local taxation, and particu- 
larly the relations between rates and taxes, require to 
be handled in a comprehensive and statesmanlike spirit 
The last five years of the nineteenth century were in thiB, as 
in some other respects, not merely years of inaction, but 
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years of reaction and retrogreadon. The bad example set by 
Mr. Goschen was extended. Grants in aid of rates amounting 
to more than two millions of money were given in relief of 
agricultural ratepayers. Tithe owners were relieved of half 
their local burdens ; and voluntary schools, whose boards are 
nominated, received further assistance from the Imperial 
Exchequer. In none of these cases was any service received 
or any public control ^ obtained in return. 

But from the standpoint of organisation the tasks and 
problems of the future are of secondary importance. The 
grand principle of representative democracy has been folly 
applied to local government, and securely established by the 
series of measures which culminated in the Act of 1894. 
In England, at least, De Tocqueville's prophecy of the 
triumph of democratic ideas was substantially fulfilled before 
the close of the nineteenth century. 

Parliament, which controls by popular mandate the 
destiny of the nation and the empire, is itself largely guided 
by a tree press, free combinations, free meetings, and other 
manifestations which mark the current and direction of 
public opinion ; and thus the course of national policy and 
the temper of national administration is decided, or at least 
influenced, by all classes in the community. The stability of 
the State is secured by the participation of all its citizens in 
the common life. As with the national Parliament, so with 
the local councils. They are elected by the people of the 
locality; they work under the censorship of local opinion. 
These little parliaments of the county, the town, and the 
village, like the great Parliament of the nation, employ paid 
officers to execute their commands. But these paid executives 
have no authority and (theoretically) no discretionary power 
of their own. At last class rule, in so fiur as it rested on law 
and constitution, has been totally abolished ; and England has 
created for herself "Self Government" in the true sense of 
the word, and not in the sense which Gneist has made 
popular in German literature and politic& She has secured 
Self Grovemment — that is to say, the right of her people to 

I Unless we regaid the grant to Irish landlords in 1898 as the price of their 
acquiescence in the establishment of a democratic system of local government 
in Ireland. 
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legislate, to deliberate, and to administer through councils 
or parliaments elected on the basis of popular suf&age, with a 
civil service of municipal and imperial ofiftcials entirely sub- 
ordinated to the popular will in law and in fact. The one 
great (and wholesome) limitation upon the sovereignty of the 
people, apart from the anomaly of a hereditary chamber, lies 
in the existence of a pure and independent judiciary which 
makes it impossible for any person or combination of persons, 
or even for the Government itself to break the law with 
impunity. The authorities which have power to make laws 
and bye-laws have power to change but not to infringe them 
The people is law-abiding as well as law-making. And this 
is the root of the incomparable strength and health of the 
English Body Politic. 
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CHAPTEE I 

THS LEGAL P0WSB8 OF BNGLISH MUKICIPALITIS8, 
THSnt SOUBCBS AND THEIB EXTENT^ 

OuB next task is to describe the various formations of 
local goveminent in England, under the laws now in force, 

^ NoU, — Liieratwre — Almost all the literature of the law relatiiig to 
nranieipal corporations is of a severely praotioal character. In this as in 
other branches of English law, the object of writers has been to compile a 
text-book, containing all the statutes and decisions bearing on the subject, in 
order to assist the practising barrister. There is one treatise, however (the 
last edition is half a centory old), namely, Grant's Law of CorponUiofUf which 
treats the snbject broadly and scientifically, cf. the edition of 1850, pp. 840- 
614. Arnold's Law qf Municipal CorporcUions (1894) is the latest work. 
In The English Municipal Code, London, 1888, Somers Tine supplies a com- 
mentary on the Municipal Corporations Act of 1882. The English Muni- 
cipalUies, their Orowth and Development, by the same author, is a most valuable 
collection of historical and statistical materials ; unfortunately it has not 
been brought up to date. The gap is filled to some extent by annual 
publications such as the Municipal Year-Book, and the more accurate Local 
Taxation Betums of the Local Government Board. Certain general books on 
English local government should be mentioned. But their account of town 
government is neither copious nor detailed, and is usually rather a historical 
dcetoh of the development than a picture of the present structure and 
working of municipalities. Cf. Gneist, * 'Self-Government," Kommunaloer- 
faesung und Verfasiungigeriehte in England, 8rd ed., Berlin, 1871, pp. 580-848 ; 
Vauthier, Le OouvemenmU local de VAngleterre, Paris, 1895, chap. iv. ; 
Armiigon, AdminMration locale en Angleterre, Paris, 1895, p. 10 eqq, ; 
Chalmers, Local Oovemmeni, London, 1888, p. 61 eqq. ; Blake Odgers, 
Local Oovemmeni, London, 1899, p. 69 eqq, ; Wright and Hobhouse, Local 
Govmment and Taxation in England and Wdlee, London, 1894, p. 20 eqq, (a 
very trustworthy legal summary). Shaw's Miinidpal Oovemment in Oreat 
BrUerin, New York, 1895, is an interesting and popular, if not a penetrating 
or critical account of government in modem English towns. Hugo's Stdd- 
teverwaltung und Municipal SociaUemue in England (1897) treats the eco- 
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and the various modes in which the different local authorities 
do their work. This is the horizontal or sectional as dis- 
tinguished from the vertical or historical view of our subject. 
Instead of tracing the history of the whole, we investigate 
the constitution and operation of each part separately. In 
this analysis history is still allowed to give precedence to 
the municipalities. Indeed, the historical order is far the 
most convenient and instructive, because, as we have already 
said, the municipal constitutions erected in 1835 have served 
as a model to the architects of the remaining portions of the 
structure. 

Before 1835 every municipality in England had its own 

peculiar fount of rights and privileges. The great object of 

the Municipal Corporations Act was to in- 

Corporations troducc uniformity, and give one cast of 

^d'lftll^ constitution to all municipal towns. At a 
single blow all the old charters and grants were 
annulled, in so far at least as they conflicted with the new 
municipal code. A long series of amending and supple- 
mentary enactments followed, and these again were con- 
solidated and superseded by the Act of 1882, a true codex 
municipalia. Since that time some small amendments have 
been made; but the Act of 1882 remains the principal 
. S source of the general constitutional law which binds English 
municipalities, and distinguishes them in some respects from 
other forms of local organisation. 

The Municipal Corporations (Consolidation) Act 1882* — 

nomics of municipal govemment with muoh learning. Reports of Royal Ck>m- 
misaions, however, constitute our most important sources of information, 
apart from statutes, orders, and bye-laws. The First Report of the Royal 
Commission 1835 is of almost purely historical interest, like the Boundaries 
Commission of 1838. But the Royal Commission of 1894 <* appointed to consider 
the proper conditions under which the amalgamation of the City and the 
County of London can be effected " (o. 7493) throws much light upon current 
problems of municipal organisation, and the minutes of evidence which were 
issued along with the report have been fuUy utilised. The annual reports of 
the Local Govemment Board are quarries of statistical information about 
municipal finance. And the reports of the late Royal Commission on Local 
Taxation deserve particular mention. Much valuable material has also been 
drawn from the pages of the Municipal Jowmal (London, 1897-99), and 
other similar publications. 

1 45 and 46 Vict. c. 50. Of later enactments the most important is the 
Municipal Elections (Corrupt and Illegal Practices) Act, 47 and 48 Vict. c. 70. 
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to give the statute its full title — is therefore to be under- -K 

stood as a general code whose provisions apply with full force X^f""^ 
to everjr municipality, extinguishing old irregularities and 
variations, and at the same time preventing new ones from 
arising in the future. But while the Act does definitely 
fix and conclude the constitution of a municipality, it does 
not in any way limit or circumscribe the sphere of municipal 
operations! Indeed it merely provides the indispensable 
TwinimiiTn of work — ^tho work that must be done by every 
borough council in performing the functions which flow from 
the very nature of its corporate existence. The work in 
fact imposed by the Municipal Corporations Act is just so 
much and no more than the Legislature in 1835 thought 
indispensable to justify the creation of a municipality, or 
the continuance of a municipality previously existing. Since 
1835 the scope of municipal work has widened enormously. 
A vast number of powers, some obligatory and some per-\ 
missive, have been conferred upon borough councils by 
statutes which are neither included nor referred to in the 
Municipal Corporations Act of 1882. The Town Council 
is not the Urban Sanitary Authority by virtue of the 
Municipal Corporations Act, from which indeed the con- 
ception of public health is practically excluded. Yet it is 
under this conception of public health, as we have seen, 
that the more modem developments of " administrative law " 
in England have mostly occurred. A whole series of 
statutes must therefore be added to the Municipal Corpora- 
tions Act, if we are to have anything like a complete list 
of the sources from which a municipality draws its manifold 
powers.* 

Some of the main statutes coming under this head will 
be found in a footnote ; but a general idea of the functions, 

^ Some of the more important of the general statutes which enlarge the 
scope of municipal work are : The Tramwajrs Act 1870 ; the Public Health Act 
of 1876 ; the Housing of Working Classes Act 1890 ; the Public Health 
Amendment Act 1890; the Electric Lighting Acts 1882-99; the Sale of 
Food and Drugs Acts 1875-99 ; the Light Railways Act 1897 ; and the Educa- 
tion Act 1902. A complete collection of the Public Health Laws in force 
in 1899 and 1900 respectively will be found in Glen, The Law Melative to 
Public HeaUh wnd Local Oovemment^ 12th edition, London, 1899, and Macmorran, 
Law 0/ PubHe ffeaUh, 1900. 
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obligatory and penmssiye, which attach to a Town Council as 
Urban Sanitary Authority, may be obtained by turning over 
the pages of the Public Health Act of 1875. 
MDit^^o^ The duties and activities of a town corpora- 
tion under that Act are infinitely more im- 
portant than those which are imposed by the Act of 1882, 
for whereas the latter is in the main constitutional law, the 
former is in the main material law. If we pass from the 
question where to find the sanitary code now in force, to 
that of whence and how it came into being, we are again 
confronted with the influence of local upon general legisla- 
. tion. The English Legislature had always been loath to 
sj I provide general schemes to meet local and particular require- 
^ ments. The growth of local needs in the eighteenth century 
had been catered for almost entirely by private Bill legisla- 
\ tion;^ and the course of legislation upon municipal afibirs 
1 from the time of the passing of the Beform Bill iUustiates 
\ the merits, as it counteracted the defects, of this national 
\ tendency or prejudice. On the one hand the volume of 
private legislation has steadily grown. On the other hand 
many general statutes have themselves been suggested by 
successful examples of local legislation. They were often 
empirical, and founded in many cases upon provisions in local 
, statutes which had proved workable and beneficial in a 
' particular town or towns. The marked similarity in some 
of the Bills which came before Parliamentary Committees 
1 led Parliament to formulate model provisions (in the Clauses 
^ Acts), which could be adapted to the convenience and 
advantage of all parties. The Clauses Acts 
found general favour, and one of the features 
of the Public Health legislation (beginning in 1848) was 
V to make obligatory upon all sanitary authorites certain 
V portions of these permissive and quasi-local Clauses Acts. 
The Clauses Acts served in fact as a half-way house between 
local and general statutes. By their aid, small, permissive, 
and successful experiments were developed into large and 
compulsory operations. Many towns are proud of having 

1 Of. Sir G. P. nbert, LegUlaHw Forms cmd Methods, pp. 28-83, 92, For a 
general Tiew of the benefits conferred upon mnnicipalitiee by private Bill 
legislation, see Clifford's History of PrinaU BUI Legislation, London, 1887. 
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served as pioneers of public health by boldly asking for, and 
obtaining through private Bills, powers which were afterwards 
conferred genercJly by Parliament upon all urban authorities. 
On the other hand there is so much diversity in the needs 
and ambitions of towns, that Parliament can neyer expect 
(nor will it desire) to get rid of the need for private Bill 
legislation. Almost every municipality has a number of 
small local Acts to supplement the general statutes from 
which it derives its ezistence and its ordinary duties. In^ 
some of the larger county boroughs local statutes have been^ 
codified But these particular laws have little real signifi- 
cance for the constitution of a town ; they affect chiefly the 
scope of the council's operations.^ Thus any one who wants 
to know the powers and duties of any given town must 
consider the local as well as the general laws by which it is 
bound. He must also discover what Adoptive Acts (if any) 
the town has taken over. Adoptive Acts constitute the 
permissive legislation which plays so important a part ist^' 
English local government They are concessions to a re- 
pugnance long felt against legislating for a 
locality, except at the express wish of the 
inhabitants. Where there is some doubt as to the ap- 
plicability of a general law to all places, the Legislature 
prefers to make its adoption permissiva If the Clauses 
Acts are a half-way house, the Adoptive Acts are a three- 
quarter way house beitween local and general legislation^ 
AU that is necessary is for the Town Council to adopt such 
an Act by formal resolution. The Adoptive Act thereupon 
comes into force without the need for any of the elaborate 
and costly proceedings which are involved in the promo- 
tion of a private BilL In some towns all the Adoptive 
Acts are in force, in others only one or two; and it will 
be found on closely comparing towns that considerable 
differences in the number of committees and of the perma- 

' In 1846 Idverpool was governed mainly nnder local Acts, which were 
then unified in a Consolidation Act (GUffordi op. eit, yoL iL p. 282). 
Birmingham consolidated its private Acts in 1882. Leeds, however, is 
encumbered with a local statute book of 45 distinct and unconsolidated private 
Acts ; and many other towns are similarly embarrassed. The result in that 
plaintiffs and prosecutors are often puzzled to find or select the section under.- 
which they shidl proceed. 
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nent staff can be accounted for by differences in the Acts 
adopted.^ 

' To sum up the result of our analysis in a sentence. The 
constitutions of English municipalities all depend upon a 
single compulsory code, but their functions and the spheres of 
their activity are widely and variously extended by general 
statutes, some of an obligatory, some of a permissive character, 
and also by local or private Acts. 

So fjEur the meaning of municipal corporations has been 

considered, and the powers conferred upon them by the 

Municipal Corporation Act and otherwise. It remains to 

ask on what communities these powers are conferred. It is 

a question to which no complete, definite, and scientific 

answer can be given unless a simple enumeration of the 

What com- P^^^^^ govcmed by the Municipal Corporations 

muutiM are Act can be called a scientific as well as a 

nmmcipaL complete and definite answer. The English 

municipality is not a type or form of government cast in a 

philosophic mould, and embracing some definite community 

of a particular size or quality. The category of municipalities 

I is a historical category, consisting in the first place of all the 

' municipalities included in the Act of 1835 (178 in all), and 

in the second place of all towns upon which a municipal 

Charter (under that Act, or the Consolidation Act of 1882) 

has been bestowed since 1835. The number of these 

additions is already 135, so that the total number of 

municipal boroughs in England and Wales is 313.' The 

^ Some of the chief Adoptive Acts are : The Baths and Wash-houses Acts 
1846-78 ; the Public Libraries (Consolidation) Act 1892 ; the liuseums and 
Oymnasiums Act 1891 ; the Public Health Amendment Act 1890 (Parts 11. -V.) ; 
Housing of the Working Glasses Act 1890 (Part III.) ; the Infectious Disease 
(Notification) Act 1889 ; the Private Street Works Act 1892. It should be 
added that many Acts originaUy adoptive have since been made campulsoiy, 
such as the County Police Legislation of 1856. 

' Including Douglas in the Isle of Man. Of. Municipai Year-Booh, 1901, 
p. 28. Wright and Hobhouse, p. 21. The numerical growth of municipal 
boroughs was only slow in the four decades succeeding the Beform of 1^. 
The census of 1871 described 938 places (all with more than 2000 inhabitants) 
as towns ; of these 224 possessed municipal charters, only 46 charters having 
been granted since 1835. It might have been supposed that the improved 
government given to urban districts in the seventies would have retarded the 
extension of the municipal constitution. But this was much more than 
balanced by.the New Charters Act, 1877. Until then the cost of applying for a 
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area under the Municipal (corporations Act may grow either 
by the extension of the boundary of a borough, or hj the 
creation of a municipalitj. For the latter a royal Charter 
is necessary. The grant of this charter is a prerogative of 
the Crown, and the grant purports to be made by the king 
on the petition of the inhabitant householders creatioiiof 
of a town or district, by the advice of his Privy a municiiMUty 
CounciL The wording of the charter might y^"««^' 
suggest that the grant, if not the personal act of the 
sovereign, was at least the act of an irresponsible executive. 
But as the English constitution now stands the Privy 
Council is only a venerable and ancient form, a disguised 
edition of the Cabinet. The Cabinet is responsible for such 
a grant, and can be called to account by Parliament. But 
this is not the only consideration which leads us to regard 
Parliament as the decisive factor in the grant of a Charter. 
It has been held by the Court of Queen's Bench in a leading \ 
case,^ that, although the grant of a charter of municipal 
incorporation is still an exercise of the common law pre- 
rogative of the Crown, yet section 210 of the Municipal 
Corporations Act prevents the Crown from granting by 
Charter the powers conferred by the Municipal Corporations 

new Charter fell, in case it were reftised, upon the individual promoters and 
petitioners, and conld not be laid upon the rates of the district. This risk 
was lessened though not absolutely removed by section 7 of the New Charters 
Act 1877 which ran as follows : " If the Committee of Council are satisfied 
that a local authority or other petitioners have properly promoted or properly 
opposed a scheme before them, and that for special reasons it is right that 
the reasonable costs incurred by the authority or other petitioners in such 
promotion or opposition should be paid as expenses properly incurred by the 
local authority in the execution of their duties, the Committee of Council may 
order such costs to be paid, and these costs shall be paid accordingly." This 
section was reproduced in practically identical language in the liunicipal 
Corporations Act 1882, sec. 214 (4). In 1876 a commission was appointed 
to inquire into the Municipal Corporations left unreformed and untouched by 
the Act of 1835, and in consequence of the Commissioners' report twenty places 
*'with a corporation or reputed corporation," as well as four not recom- 
mended by them, received charters by virtue of the Municipal Corporations 
Act 1888, 46 and 47 Vict c. 8, which placed them under the Act of 1882. 
See First Schedule to the Act of 1882, and Somers Vine, English MunieipalUies, 
their Ghrowth and DevelopmeTUt p. 254. In 1902 a return was issued by the 
Home Office giving particulars of the charters of incorporation granted and 
refused since 1888. From this return it appears that 55 municipal charters 
were applied for between 1888 and 1902, of which 85 were granted and 20 refused. 
> Rutter V. Chapman, 8 M. and W. I. 
VOL. I Q 
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: Act, save in accordance with the procedure provided by that 
Act. The grant of a municipal charter is therefore governed 

^ by Act of Parliament ; and if we turn to Part XL of the 
Municipal Corporations Act 1882 (sec. 210-218), we find 
that elaborate rules have been provided by Parliament, which 
must be observed by the Privy Council and the Crown if 
the grant is to be a valid on& Under 1 Vict, c 78, sec 
49, the power to make a grant ''attaches" only on the 
presentation of a petition representing the widies of a 
majority of the inhabitant householdera If the validity of 
the charter is challenged, the question whether a petition 
does represent the majority or not is a question of fact for 
the jury. Under the Act of 1882, and so far as municipal 
incorporation is concerned, the two broad conditions indis- 
pensable to the making of a new municipal borough by the 
Crown are — (a) a petition of inhabitant householders, and (b) 
the advice of the Privy Council The presentation of the 
petition must be notified to the County Council of the area 
affected, and also to the Local Government Board (Local 
Government Act 1888, sec. 56). When the petition is referred 
to the Committee of Privy Council, the Secretary of State and 
the Local Government Board must be consulted (Municipal 
Corporations Act, sec. 214). Then the Committee may settle 
a scheme " for the adjustment of the powers, rights, privil^;eB, 
franchises, duties, property, and liabilities " of local authorities, 
^ and local officers who would be affected by the grant of the 
charter.^ The scheme when settled by the Committee of Council 
must be published in the London Oaaette; and opposition to 
the scheme must be formulated by petition within a month 
of publication. The parties entitled to oppose the scheme are 
either local authorities affected, or not less than one-twentieth 
of the owners or ratepayers of the borough. Here Parlia- 
ment has again reserved power to itself; for if such a petition 
has been received by the Committee of Council, and is not 
vdthdrawn, "the scheme shall require the confirmation of 

^ The " acheme " of seotion 214 must be carefully distiiiguiBhed from the 
** charter " of section 218. The charter fixes (a) the number of councillors and 
wards if any, (6) makes temporary arrangements and modifications of the 
Municipal Corporations Act for setting the new authority on its legs. The 
"scheme" readjusts the local authorities and areas, and financial interests 
affected by the creation of the new municipality. 
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Parliament."^ Otherwise, at the expiration of the month 
the Committee of Council may submit the scheme for con- 
firmation either to the King in Council, or to Parliament, 
and in the former case the scheme will be confirmed by 
Order in Council The new borough then comes under the 
operation of the Municipal Corporations Act, with such local 
or temporary additions and modifications as are provided in 
the charter and the scheme. 

1 The Mimicipal Gorporatdons Act 1882, boo. 213 (4). 
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CHAPTER II 

ICONIGIPAL BOBOUGHS ^THEIB TSEBITORIAL BASIS ^ 

I. The Town ; its JExterU and Extenaiuyn 

The territory governed by a town council is decided by 

historical development and private legislation rather than by 

general roles or general Acts of Parliament. Indeed since 

the first of the Municipal Corporation Acts 

bo^d^rLd (1835) Parliament has almost entirely refrained 

territoriml frotQ public legislation with regard to municipal 

"^Ts^?^ boundaries. The Commissioners appointed to 

inquire into municipal corporations included in 

their fiunous report of 1835 an important series of paragraphs 

upon ** the extent of local jurisdiction." 

The boundarieB of the jurijadiction exerdaed bj the aevenl mimicipa] 
corporations in England and WaleB are generally known with tolerable 
accuracy. Occasionally doubts and disputes occur with regard to small 
parcels, frequently arising from a confusion between corporate and paro- 
chial boundariea The corporations in some places make periodical 
perambulations of a district not conterminous with that in which they 
claim authority ; oocasionally, as at Lancaster, this is connected with a 
vague tradition of former authority or property ; sometimes no explana- 
tion can be given, unless it resolves itsdf into a case of confusion of the 
acts of the corporation with those of a parochial vestry or leet jury. In 
those corporations which have abandoned or lost their power of municipal 
government much difficulty often occurs in ascertaining the limits of the 
municipal privileges, which in such cases are usually of little value. 

In some cases, as at Grantham and Brecon, the corporate boundary 
is not continuous, but includes outlying parcels of ground. Several 
remarkable instances of this occur in the Cinque Ports. One of the most 
striking is at Hastings, where the corporate magistrates have authority, 
among other places, over two detached precincts distant from HastingB 

^ This chapter has been added by the tnmslator. 
228 
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forty and fifty miles respectively. The town of Ram^gate is subject to 
the jurisdiction of the corporation of Sandwich, as is also the corporate 
town of Deal, which adjoins Sandwich. 

In most important towns the suburbs have extended themselves fsir 
beyond the limits of the corporate authority. The population of the 
city and county of Bristol is 59,000 ; the suburbs beyond the city con- 
tain an additional population of 45,000. The population of the dty of 
Rochester is only 9891 ; the district immediately adjoining it, including 
the town of Chatham, comprises nearly 22,000 persona The city of 
Carlisle contains 8356 persons ; the suburbs are of as great extent, and 
contain a population of 10,713. At Hull the municipal borough con- 
tains 15,996 ; the county of the town including the borough, 32,958 ; 
the suburbs, which are beyond the jurisdiction of the borough magistrates, 
contain 20,000 more. 

Frequently there are precincts locally situated within the limits of 
the corporate authority, but exempted &om its jurisdiction. Such are 
found at York, Lincoln, Norwich, Winchester, and Chichester. These 
have usually originated in ecclesiastical privileges, or have been the site 
of the castle of the lord of the borougL In the city of Canterbury there 
are not less than fifteen such precincts, though some are in dispute be- 
tween the counties of Kent and Canterbury. 

By the Act 2 William IV., c. 45 (the Reform Act, 1832), the right of 
voting for members of Parliament was extended to the inhabitants of all 
such precincts, but that Act did not affect their exemption from the cor- 
porate jurisdiction. Many corporations exercise authority over the 
adjacent waters to a considerable distance beyond their land boundary. 
The Ubertiee and jurisdiction of Rochester, on the Medway, extend to 
Sheemeas, a distance of twenty miles. Bristol has jurisdiction as &r as 
the Holmes in the Bristol Channel, twenty-five miles from the town. 
Newcastle-upon-Tyne has jurisdiction on ten miles of the river below the 
town and seven above it The jurisdiction of Ipswich extends over a 
considerable part of the harbour of HarwicL^ 

Many of these territorial anomalies obviously required amend- 
ment. But the Whig Government, most wisely determining 
not to embarrass and complicate their reform of municipal 
corporations with any elaborate scheme of territorial reorgani- 
sation,^ appointed a Boyal Commission to make a separate 
inquiry ^ into the present metes and bounds of certain cities, 
boroughs, cinque ports, and other municipal ^^ Boundaries 
corporations in England and Wale&" The ap- CommiBdon, 
pointment of the new Commission was made 1886-87. 
from " a gracious regard for the designs to improve the internal 
government of our cities and tow^ corporate/' and " with a 
view to such alterations (of metes and bounds) as may here- 

1 Report of 1836, pp. 80, 81. 
^ Gf. section 7 of the Municipal Corporations Act of 1886. 
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after be deemed expedient." The Commissioners were not, 
however, asked to conduct an inquiry into the boundaries of 
all municipal corporations, but only into a certain number, 
about 170, which were indicated by the Home Secretary. 
They had also to report whether it was '' expedient that any 
of the said cities, boroughs, cinque ports, and corporations 
shall be divided into wards," and if so what should be the 
number and extent of such wards. 

The Beport of the Boundary Commissioners was issued in 
1837, and the general or introductory observations and sug- 
gestions which cover the first eleven pages of the first volume 
are interesting as the first broad and philosophic attempt to 
deal with municipal geography, and especially with the diffi- 
cult and constantly recurring problems of borough extension, 
which still perplex and baffle parliamentary committees in 
spite of all the experience and precedents accumulated in the 
period that has intervened. 

The Commissioners b^an by dividing the boroughs into 
two classes — a first class consisting of smaller boroughs which 
did not require to be divided into wards, and a second dass 
of larger boroughs in which such a division was recommended. 
The four principal Commissioners^ divided England and 
Wales into six circuits and assigned two circuit Commissioners 
to each. The general report is signed by the principal Com- 
missioners only, and the particular reports upon each town by 
the two circuit Commissioners who visited it. The principles 
on which the chief Commissioners acted are best explained by 
the letter of instructions issued to the circuit Commissioners : 

Wbstmikstsb, 
21 Obeat Gbobob Strebt, 
Cth July 1886. 

Sir — ^You are directed to fix the boundaries of the cities or boroughs 

in the district, marked on the accompanying map, so as to 

include all houses in each city or borough town and its suburbs. 

In ihe case of a city or borough having a suburb near, but not imme- 
diately contiguous to it, you will use your own discretion in recommend- 
ing to the Board CommissioneiB whether such suburb shall be included 
within the municipal boundaries ; regard being had, 

1. To the nature of the population of each suburb, whether com- 
mercial, manufacturing, or agricultural 

^ Charles Shaw Lefevre, George James Pennington, John E. D. Bethnne, 
and Edward Rushton. 
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2. To ihe extent and nature of the ground separating such suburb 
from the town. 

In no inBtanoe will it be advisable to include a suburb within the muni- 
cipal boundaries without including also the ground which divides it from 
the town. 

You will adhere to the old boundaries where practicable ; but where 
they are too extensive or too limited you will lay down other lines 
adapted to the present drcumstanoes of the town, observing that the 
inhabitants included within the boundaries may be subject to the pay- 
ment of the town rates for police and other purposes. 

When it shall be neoesBary to recommend an alteration of the present 
boundaries, you will pay attention to the selection of parish bounds or 
such other local limits as may have been long established. 

In developing these instructions the Commissioners lay down 
certain general principles, which are still applied by Parlia- 
mentary Committees to cases of borough extension. Two of 
these principles may be reproduced in the language of the 
Commissioners : — *' To relieve from all municipal burdens 
those who cannot participate in all municipal advantages, and 
to include within the limits of each borough a principles 
population having a community of interest." formulated in 
The proposal to exclude large agricultural dis- *^® Report, 
tricts, which contributed to the rates of a small town without 
obtaining any corresponding advantages, naturally aroused 
opposition among townsmen. The Commissioners persisted 
in their proposals, with the result that no general legislation 
followed, as the small municipal towns were still very powerful 
in the election of members to Parliament. 

With regard to community of interest — a topic upon 
which those who practice at the Parliamentary bar and appear 
at local inquiries are often called upon to discourse — the 
Commissioners added : — 

We also thought it important in settling the limits of each borough 
to include within it only a town population having the same views and 
the same interests ; whereas, wherever a rural district is part of a borough, 
dissensions easily arise from a real or even from a supposed diversity of 
interests, which are not unlikely to increase with the increasing wealth 
of the borough. In a rich town large and expeoaive improvements may 
fiiirly be made for the comfort and convenience of the townspeople. To 
these the agricultural portion of the borough, who generally form the 
minority, will be obliged to contribute without sharing in the advantages 
of them ; or, in case they should be numerous enough to form the 
majority, they may oppose serious obstacles to the improvement of the 
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town. Ab an instance we refer to the report upon SaflPron Walden, in 
which it appears that a proposal to light the town was defeated by the 
agricultural ratepayers. 

The great standing obstacles then as now to an alteration 
of borough boundaries arose from the difficulty of financial 
adjustment. A suburb, which shares all or 
/^^^ most of the advantages of the pubUc baths, 
parks, tram service, water, etc., provided by an 
adjacent municipality, has often no desire to be formally in- 
cluded when the privilege of electing part of the Council 
involves the burden of higher rates. It may be doubted 
whether Parliamentary Committees and the Courts of Law 
(before which such questions occasionally come owing to the 
need for interpreting doubtful sections in the Local Covem- 
ment Act of 1888 and similar enactments) have even yet 
fully grasped and formulated the true principles of general 
utility upon which such cases should be dealt with. 

A special difficulty and embarrassment arose where, in- 
stead of an outlying suburb, there was a contiguous munici- 
pality. The Commissioners could find one, and apparently 
only one, precedent for the consolidation of two contiguous 
municipalities. In the thirteenth year of Elizabeth's reign 
Weymouth and Melcombe Begis were united into one borough, 
each having had before that time a separate municipal 
organisation. The Commissioners had several cases of the 
kind to consider. The boroughs of Huntingdon and God- 
manchester (whose united populations sccLrcely exceeded 5000 
persons in 1831) were separated only by the 
theab^tion ^^^ Ouse, and the termination of the streets 
of a of Huntingdon was only 400 yards from the 
umcpauty. ij^jjjjjJjjj^ijJqjj ^f ^j^^ streets of Godmanchester. 

Weymouth and Melcombe Regis were much more widdy 
separated by a harbour. "There can be no question/' the 
Commissioners wrote, " that, by the application of the ordinary 
rule, we should under the circumstances recommend a boun- 
dary including both towns in its circuit." There has, however, 
always been a very strong disinclination to interfere with a 
genuine municipal corporation without the consult of the 
incorporators. The Act of 1835 was dictated by an over- 
whelming public necessity, and since that time all attempts of 
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larger corporations to absorb smaller ones against their will 
have been unsuccessfoL^ The reasons assigned by the Com- 
missioners for non-interference in this case were that the two 
boronghs were separately included in the schedules of 5 and 
6 WUL rV. c 76, and that a union would practically merge 
the powers and privileges of the lesser borough in those of 
the larger. The proposal to amalgamate Penryn and Fal- 
mouth was also dismissed, as the distance which separated the 
two municipalities was more than a mile.^ The Commissioners 
considered that Newcastle and Gateshead stood in the same 
relative position (save for their greater size)^ as Hunting- 
don and Godmanchester, being divided merely by the river 
Tyne. The remaining paragraph upon the subject deals with 
Plymouth and Bochester, and throws much light upon those 
difficult problems of local psychology which invariably arise 
in cases of borough extension. 

Out reoommendatioii of boundaries for the boroughs of Plymouth and 
Rochester did not depend upon precisely the same principles ; in each of 
these cases the question was as to incorporating with the ancient borough 
a contiguous town not having a municipal charter. There no obstacle 
presented itself in the provisions of the Municipal Corporations Act ; but 
other considerations have intervened which have seemed to us of sufficient 
importance to interfere with our recommendation as to these towns. The 
first thing to be mentioned is what we have learned of the hostility of 
the inhabitants to the proposal ; which argument, though we have not 
allowed it to interfere with our recommendation of the most appropriate 
boundary in smaller places, appears to us entitled to some attention when 
expressed by such large and important bodies of persons as those which 

^ The case of Liverpool and Bootle is very much in point (cf. later at 
p. 288). Urban districts often apply for a charter in order to protect them- 
selves from some formidable neighbour's lost for territorial aggrandisement, 
cf. the case of Toxteth and Liverpool, sec. 10, 118 in the evidence given before 
the Royal Commission on the Amalgamation of London, 1894. 

^ Penryn would probably not care to amalgamate with any other town in 
England, for it has the unique good fortune to be its own lord of the manor. 
The principal branches of revenue for municipal and sanitary purposes in 1900 
were £518 from rents of corporate property, £50 from markets, £855 from quay 
toUs, and £79 from harbour dues. 

' Upon this the Commissioners observe : *' It should, however, be remem- 
bered that the united population of both those towns scarcely exceeds that of 
Norwich, and falls far short of the populations of Liverpool, Leeds, and 
Bristol, which are not thought too extensive to be included in a single 
boundary," p. 6. Sixty years later Newcastle and Gateshead together were 
more than three times as populous as Norwich, and had even outgrown 
Bristol. 
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conBtitate the population of these towns. For the sentiments of th 
inhabitants of Stonehous^ and Devonport upon a proposed consolidation 
with the borough of Plymouth, we refer to the Report of the Circuit 
Commissioners.^ And though no similar representations seem to liave 
been made to the Circuit Commissioners at Rochester, we learn from the 
report of the Commissioners appointed to inquire into the state of Munici- 
pal Corporations (p. 859) that the inhabitants of the towns of Rochester 
and Chatham " entertain strong feelings of jealousy and rivalry, and have 
long done so," and those CommissionerB add, " This is our reason for not 
recommending a municipal union." 

Accordingly the Commissioners of 1837 rather reluctantly 
decided not to press for a consolidation either of Chatham 
with Eochester, or of Stonehouse and Devonport with Ply- 
mouth. Chatham, it may be of interest to add, was at last 
incorporated in 1890, and its union with Bochester is there- 
fore less probable than ever. Devonport obtained its Charter 
of Incorporation in 1837 and is now a county borough. East 
Stonehouse is an Urban District Council, but combines with 
Plymouth for port sanitary purposes. Whether "the three 
towns," as they are called, will ever be one city in constitution 
as well as in outward appearance, is a question that only time 
can answer. 

As regards the external boundaries of municipal boroughs 
no general legislation followed upon this report. But the 
work was not wasted, for the Commissioners had formulated 
and applied to individual cases the main principles which 
were to govern private Bill extensions. Mr. Somers Vine, 

* See vol. iii. of Report sub Plymouth. " In fixing the municipal boundaiy," 
write the Circuit Commissioners, " the main question which presents itself is the 
union of Stonehouse and Devonport with Plymouth. The local position of the 
former would suggest a union as a matter of course ; for it is in fact a continua- 
tion of Plymouth, and, independently of municipal distinctions, the two form 
but one town. . . . The advantages of uniting the three in one municipality 
are obvious. Uniformity of action would be combined with economy in the 
maintenance of a single ofScial establishment, the same local courts, the same 
magistracy, and the same police. But notwithstanding these advantages, the 
prevalent local feelings in both boroughs are mutually opposed to such a 
connexion." Part of the Stonehouse resolution is worth quoting if only as a 
type of the similar resolutions passed nowadays when a private Bill to extend 
boundaries is promoted : ** That this meeting ... are of opinion that if the 
parish of East Stonehouse (should be absorbed) either by an extension of the 
boondaries of the old borough of Plymouth, or by a compulsory union under a 
new charter with the town of Devonport and the parish of Stoke Damarel, an 
onerous local taxation, far exceeding any equivalent advantage likely to ensue 
from such incorporation, must of necessity follow.** 
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though he speaks of '' the very sensible basis " upon which the 
determinations proposed by the Commissioners were arranged, 
does not seem to have appreciated the importance 
of the report.^ Nor does he mention that the ''trf^^o *^^ 
second part of the Commissioners' work relating Boundaries 
to the internal boundaries of the larger boroughs ^ 

was actually consummated Under section 39 of the Muni- 
cipal Corporations Act of 1835 it was directed that certain 
boroughs in Schedule A should be divided into wards by 
barristers. The Circuit Commissioners were then asked to 
assist the barristers with maps, plans, etc.,^ and then (when 
the work of the barristers was done) to express their opinion 
upon each case. It would seem that in most instances the 
Privy Council followed the advice of the Commissioners and 
adopted their alternative proposal in those cases in which the 
division made by the barristers was disapproved. The Com- 
miEBioners also pointed out that the barristers had misinter- 
preted the meaning of the concluding words of section 7 of 
the Act of 1835 ; they considered, however, that the action 
of the barristers in excluding liberties, such as the Ainsty of 
York and the soke of Doncaster, from the borough boundaries, 
was right in policy though wrong in law ; and accordingly a \ 
special Act (6 and 8 Will. lY. c 103) was passed, the effect 
of which was to make the parliamentary and municipal boun- 
daries of the one set of boroughs (Schedule A of the Act of 
1835) coextensive, and to keep the other set of boroughs 
(Schedule B) within their old municipal limits. This Act 
and sections 7 and 8 of the original Municipal Corporations 
Act of 1835 — ^which swept away precincts and detached 
areas — form the only general l^islation on the subject 
of municipal boundaries in England, and all alterations that 
have been made in the boundaries of the 178 municipalities 
recognised by the Act of 1835 since 1837 have been made 
by private Bill legislation or provisional orders. The prin- 
ciple that the initiative should invariably come from the 
locality has never been interfered with save in the very 
exceptional case of London, which was, as we have seen, 

^ Somen Vine, English Mtwicipal ItistUvtwiis, pp. 18, 19. 
* An admirable map (coloured) of each borough dealt with is to be found in 
the three volumes which contain the Report of Boundaries Commissioners. 
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exoluded from the operation of the Municipal Corporations 
Act of 1835. But the redivision of London into municipal 
boroughs bj the London Government Act of 1899 ^ hardly 
involved anj extensions of urban government. The duties of 
the Commissioners under that Act were confined to the sub- 
stitution of large for small districts and the simplification of 
the internal frontiers of the metropolis. 

Since 1837, however, other complications have arisen 
and new conditions have grown up which have to be weighed 

Borough *^^ balanced when a modem municipality is 

extenrioQ since created, or an old one asks to be allowed to 

extend its boundaries. Such extensions have 

been sanctioned by Parliament in a great number of cases ; ' 

but on the other hand the demands of the municipality 

have ofben been cut down in committee, or entirely rejected. 

Under section 54 of the Local Government Act of 1888 
there is an alternative procedure which — ^in cases where 
there is no formidable opposition — ^is less expensive though 
more tedious than the method of private Bill legislation. 
By this section whenever the council of any county, or county 
borough, represents to the Local Government Board — 

(a) that the alteration of the boundary of any county or 

borough is desirable ; or 
{b) that the union, for all or any of the purposes of this Act, 

of a county borough with a county is desirable ; or 

(c) that the union, for all or any of the purposes of this Act, 

of any counties or boroughs, or the division of any 
county, is desirable ; or 

(d) that it is desirable to constitute any borough having a 

population of not less than fifty thousand into a county 

borough; or 
{e) that the alteration of the boundary of any electoral division 

of a county, or of the number of county councillors and 

electoral divisions in a county, is desirable ; or 
(/) that the alteration of any area of local government 

partly situate in their county or borough is desirable ; — 

1 62 aDd 63 Vict. c. 14. 

^ The total area of English municipalities had grown from 726 square 
miles in 1885, to 1189 square miles in 1879 ; and the population from 2,193,000 
to 8,162,000. 
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the Local Gbveminent Board shall, unless for special reasons 
they think that the representation ought not to he enter- 
tained, cause to be made a local inquiry. Extension by 
Numbers of these local inquiries are held every proyisionai 
year ; and from the full reports of them which ^ ^' 
usually appear in local newspapers a great deal of informa- 
tion may be derived about the working conditions of local 
government. The inquiry having been made, and the in- 
spector having sent in his report, the Local Government 
Board is empowered to make an order. But it is provided 
(by section 54 (3)) " that if the order alters the boundary of 
a county or borough, or provides for the union of a county 
borough with a county, or for the union of any counties or 
boroughs, or for the division of any county, or for con- 
stituting a borough into a county borough, it shall be 
provisional only, and shall not have effect unless confirmed by 
Parliament." 

The practice of the Local Grovernment Board in these 
cases appears to correspond fairly closely to that of the 
Parliamentary Committees, but the Board, as adviser of the 
Privy Council, is generally supposed to* be less inclined than 
Parliament to the extension of municipal boroughs, seeing 
that the Board has less control over the municipality 
than over any other form of local organisation. Their 
action, however, varies curiously. Thus the Board allowed 
Southampton to annex the outlying district of Shirley and 
Freemantle as being a mere continuation of Southampton, 
though it was not badly administered, and though the local 
authority opposed annexation. The proposal to include 
Woolston, on the other side of the river Itchen, was rejected. 
Plymouth famishes an instance to the contrary; for in 1893 
the Local Grovernment Board refused to ratify the proposal 
of the Plymouth Corporation to include the urban district of 
East Stonehouse within the borough, although it seems to 
have been a case on all fours with that of Southampton. 
The case of Kingston and Surbiton can be distinguished, 
for Surbiton claims that its administration is better than 
that of Ejingston, that its system of sewage disposal is 
distinct from and superior to that of Kingston, and that it is 
a suburb not of Kingston but of London. No wonder then 
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that in 1895 the Board refused to allow Surbiton to be 
absorbed against its will by the ancient borough of Kingston. 
/ We have already observed that there is no modem 

/ instance of one municipality being annexed against its will 

by a neighbour; and there are many of enter- 

iS^TO^dSra^. P™i^g urban district councils which have 

\ sought (and obtained) a charter mainly for the 

\purpose of protecting themselves against absorption. Pudaey, 
for example, which lies between — and dangerously near to— 
Leeds and Bradford, was incorporated in 1899 much to the 
chagrin of Bradford statesmen. Bootle, a mere outgrowth 
of Liverpool, had a similar success in 1868. It gets its 
gas and water from Liverpool, and its tram-lines are leased to 
the Liverpool Corporation. The grant is said to have been 
obtained through the influence of the late Earl of Derby, 
and it may be doubted whether a Parliamentary Committee 
would make a similar grant again under similar circumstances.^ 
Perhaps the leading case upon the subject is that of Brighton 
and Hove. In 1876 Brighton promoted a Bill to annex 
Hove, an outlying community governed by Improvement 
Commissioners. The Bill was rejected, and the Improve- 
ment Commissioners were eventually succeeded by an Urban 
District Council. In 1898 Hove itself applied for a Charter 
of Incorporation. Brighton strenuously opposed. The Urban 
District Council "admitted that the boundary between 
Brighton and Hove was not a ' scientific boundary,' passing as 
it did in some cases through the gardens of houses." But it 
said, and proved, that Hove was not an "outgrowth" of 
Brighton ; that it had an independent, a separate, to some 
extent an antagonistic existence; and that it was fully 
entitled to this step in the peerage of towna Brighton 
petitioned the Privy Council for a rehearing, which was 
granted, and the argument before the Lord President (the 
Duke of Devonshire), Lord James of Hereford, and Mr. 
Bitchie was that the granting of a charter might prevent 
the amalgamation of Brighton and Hove, if at any time 
they desired to form one town ; although Brighton admitted 
that at the present time there was no case for compelling 

^ See Hoyal Gommisrion on Amalgamation of London^ 1894 (c 7493-1). 
Evidence, p. 320. Liverpool is now seeking to annex Bootle (1903). 
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amalganiation. In answer to this argument the Scotch case 
of Edinburgh and Portobello was referred to.^ The Privy 
Council, after consideration, recommended Her Majesty to 
grant the charter, and Hove is a borough with a mayor 
and corporation at the present time.' 

Consent, which has so &r been held to be a condition ^ 
precedent to the annexation and extinction of a municipality, 
is not, however, essential to the absorption of 
territories governed by inferior organisations, '^f^^^ 
Attention and compassionate consideration is 
always given to the wishes of the inhabitants of any district 
proposed to be annexed. But, except in the case of a 
municipality, good government is the paramount considera-^ 
tion. Municipal extensions generally involve an increase 
of rates in the outgrowth annexed; and it is now 
common to insert a guarantee of difTerential treatment for a 
number of years. Thus in passing the Exeter City Extension 
Bill of 1875, the Parliamentary Committee recommended 
that the parish of St. Leonard's thereby incorporated should 
for a period of five years not be subjected to higher rates 
than those previously levied. The practice of the Local 
Gk)vemment Board seems, in this respect, to correspond 
pretty closely with that of Parliamentary Committees. 

During the rehearing of the Hove application for a 
charter in 1898, Mr. Eitchie observed : — 

I remember }>erfectly well the principle on which these things were 
dealt with hj the Local Government Boud when I was there. ... If 
objection was made to the absorption of an outside area by a borough, 
a local inquiry was held, and the principle upon which we went was that 
if the population oatside were opposed to annexation, and the outside 
area was well governed and all their arrangements were of a satisfac- 
tory character, annexation was not granted in opposition to the will of 
the inhabitants, provided the outside area was in every way well and 

^ But this analogy was worthless. PortobeUo, though a municipal borough, 
had consented to incorporation "on terms." Leith, on the other hand, which 
Edinburgh desired also to annex, did not consent, and successfully resisted 
that part of the Edinburgh Bill, although Leith is physically united with 
Edinburgh, tea more so indeed than Portobello. The attempt of Glasgow to 
include the borough of Crossbill in 1875 failed for the same reason. 

* See Mr. F. Balfour Browne's book, Sorm Problems in the Law of Com- 
penecUion. The article on borough extension from which the above quotation 
is made is itself drawn largely from an article written by Mr. Balfour Browne, 
the well-known King's Coimsel, and published in the Law Magazine, 1877. 
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properly governed. And again : if an outside area were well governed, 
and its administration well carried on and not rendered unsatiirfactory 
by reason of its being outside the area, annexation was not granted if 
the inhabitants were opposed to it 

The Parliamentary Committees which preside over private 
Bill legislation are not of course bound by the practice of 
the Local Government Board in regard to the 
ddAn^Qk granting of provisional orders ; nor is it at all 
certain that the practice of the Board is quite 
adequately or satisfactorily summarised in these obiter dicta 
of Mr. Bitchie. Such considerations as continuity of streets, 
identity of water and gas supply, participation in the same 
scheme of drainage, enjoyment of a municipal park, etc., 
might (most properly in our opinion) induce a Parliamentary 
Committee to sanction the amalgamation of a well governed 
outgrowth even against the wish and to the manifest 
disadvantage of its inhabitants. The greatest good of the 
greatest number and the economy of large operations are 
principles which ought not to be ignored in such circum- 
stances ; though at the same time something may be con- 
ceded to Mr. Chamberlain's maxim, that after a certain 
point is reached (say half a million) the administrative 
disadvantages involved in an increase of population are apt 
to be greater than the advantages. Mr. Bitchie's remarks 
are frequently quoted by the opponents of extension Bills,^ 
but the narrow construction to which they undoubtedly lend 
themselves has not been adopted by Parliament. Thus when 
the Liverpool Extension Bill of 1890, which proposed to 
annex Toxteth Park, and parts of West Derby, Wavertree, 
and Walton, to Liverpool, came before Parliament, Mr. 
Hastings, then Chairman of the PoUce and Sanitary Com- 
mittee, put the general principle rather differently. Terri- 
tories, he said, had been annexed to municipalities against 
the wishes of the inhabitants, but always on grave public 
grounds such as eflSciency of drainage: "We could not 
consent against the will of the great bulk of the inhabitants, 
as we are convinced it would be, to annex them to the city 

' E.g, at the local inquiries in Bradford and Harrogate (8ee local papers 
Octoher 1898, and January 1899), and by the coonBel opposed to the Bristol 
Extension Bill of 1897. 
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of liyerpool, unless it could be shown on some sanitarj 
grounds, or on some municipal grounds, there were grave 
public reasons why the interests of the whole population 
within the greater district should override the wishes of the 
inhabitants of these particular districts." 

Whether a Bill is opposed or unopposed it is the practice 
of the Local Gh)vemment Board to send in a report to the 
Parliamentary Committee, and Mr. Jeeves, the Town Clerk 
of Leeds, in his evidence before the Joint Committee on 
Municipal Trading,^ mentioned two cases within his own 
experience in which the Local Government Board, being dis- 
satisfied with the decision given by the Committee of the 
Commons, sent in a supplementary report to the Committee 
of the Lords, criticising clauses passed by the Committee of 
the Commona ''Luckily," he added, ''in those two cases, 
the second House agreed with us, and not with the Local 
Government Board." These supplementary reports of the t 
Local Government Board are sent in as a matter of course, 
and are as Mr. Jeeves puts it, "rather a terror" to the 
promoters of municipal Bills. But the practice illustrates • 
the true position of the Board as a subordinate and advisory I 
department whose vast experience, placed at the disposal of j V 
Parliament, should be a valuable and efficient safeguard against 
the rash and impolitic proposals which sometimes creep into 
the " omnibus Bills " of adventurous corporations. 

So far we have dealt mainly with extensions by private 
Bill legislation. The new procedure by provisional order 
has in a great measure replaced the older and more costly 
plan of extension by private BilL Statistics are not easily 
accessible; and therefore it may be well to state, as the 
result of investigation, that of about 100 extensions in the 
twelve years following the Act of 1888, at least 75 have 
been effected by provisional order. The Beports of the Local 
Government Board for these years (1889-1900) show^that 
the 75 extensions were the results of over 120 applications, 
45 at least of which were refused, referred back Bjrtoiaioiis by 
to the Town Council, or withdrawn. It has proiisioiua 
apparently become the practice to include in ^' 

local Bills only those proposals to extend boroughs which 

^ House of GommonB paper 305 (1900), p. 288. 
VOL.1 R 
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involve large issues, and are likely to excite formidable 
antagonism, and to go to the Local (xovemment Board, as 
a general role, where serious opposition is not expected, or 
where the scheme affects only a small area. There are, of 
course, important cases, such as those of Southampton and 
Kingston referred to above, which have come before the 
Local Government Board; but the majority of applications 
with which the Board is called upon to deal aim at the 
inclusion of suburban outgrowths rather them at the absorp- 
tion of neighbouring and origincdly independent, though un- 
incorporated towns. Where the proposal is merely to include 
a small outgrowth somewhat different considerations arise to 
those previously dwelt upon. The outside authority is generally 
a Sural District Council or Parish Council, whose consent is 
naturally treated as less material than that of an urban 
authority. The first question asked by the Board is whether 
< the municipality (often a small one) is sufficiently well 
governed itself to be entitled to extend its jurisdiction ; and 
many of the abortive applications above referred to have 
been refused without inquiry, because the borough in question 
did not itself possess an adequate system of drainage or 
water supply, and had not shown either efficiency or power 
of organisation. If a prima fade case is made out, an 
inquiry is held. An inspector is sent down by the Board to 
examine the area affected. He takes evidence as to whether 
the area to be absorbed is or is not actually urban in char- 
acter, and whether it depends for its existence and prosperity 
upon the proximity of the borough — whether in fact its life 
and trade are bound up with that of the borough. It need not 
be entirely covered with houses, but it must be shown to 
be " building land," or land which will probably be offered 
for building at no distant date. The local landowners 
are generally important witnesses, and are usually, as is 
natural, opposed to extension owing to their fear of an 
increase of rates. The feasibility of incorporation with the 
borough's drainage and water-supply system is also taken 
into account. The attitude of the Board towards proposals 
to bring large tracts of agricultural land within municipal 
boundaries is shown by the following extract from its last 
report:^— 
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We desire to observe, in connection with this branch of our work, 
that there is a tendency on the part of some Town Councils to include 
in their representations to us in favour of alterations of borough 
boundaries lazge areas of agricultural land. The reason generally given 
for adopting this course is that it is unfiBdr to include within the 
municipBd boundary only the populous and therefore highly-rated 
portion of a suburban parish, and thus to leave the rural and agri- 
cultural areas to provide for the cost of such works as may be necessary 
in these areas. We do not consider, however, that large areas of 
an easentially rural character which are not likely to be developed 
for building purposes in the near future should be brought within 
municipal limits 

In condusion, it may be interesting to summariBe the 
main effects of an extension of borough boundaries. It has 
been hinted that the Local Government Board objections to 
does not as a general rule &vour the granting of mnnicipai 
a new charter, or the extension of an existing "^^^''• 
ona There are several important respects in which the 
Board's control of a district is relaxed when it obtains 
municipal powers. But for the inhabitant ratepayers far the 
most important and serious point is that incorporation* 
involves the withdrawal of the incorporated area's accounts 
from the scrutiny of the district auditors, and the substitu- 
tion of elective auditors, who are often mere amateurs, and 
are seldom disposed to take an austere view of — say — the 
personal expenses of deputations. With every enlargement of 
municipal areas, the prospect of substituting government 
audit of their accounts for the present system becomes 
more remote. Where a county borough is created or extended, 
the jurisdiction of the County Council is also curtailed, and 
that body may be relied upon to interpose as many obstacles 
as possible to the change. Complicated questions of financial 
adjustment then arise, which, on the fsulure of the county 
authorities to agree, have generally to be referred to arbitration. 
The county loses, and the borough gains, the rateable value 
of the added area, and even where a non-county borough 
is extended the rateable value of the county for some purposes, 
e,g. police, is frequently diminished. The incorporation of a 
complete parish or urban district involves the dissolution of 
the parish or district council, and sometimes of a school 
board as well ; and if the area is added to a parish in the 
borough new provisions are required for the election of 
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Guardians. The officers of these dissolved authorities lose 
their places, and unless posts can be found for them in the 
extended borough, have to be compensated. The lists of 
Parliamentary and local electors require revision. An a<]Uust- 
ment of property is often necessary, and debts contracted by 
the absorbed body must be taken over by the borough. An 
extension often involves an alteration in the wards of the 
borough, and also an increase in the number of councillors 
and aldermen. To obviate injustice or buy off opposition a 
preferential rate is very often levied in the added area for 
some years after the extension. In short, a great variety of 
considerations must of necessity influence a decision, both of 
Parliamentary Committees and of the Local Grovemment 
Board, in cases of borough extension. The subtlety of legal 
art is hard put to it to match the complexity of nature. If 
the decision is in favour of extension, the local Act or 
provisional order embodying it must provide for a multiplicity 
of details to enable the extension to be equitably carried out 
to the satisfaction of all parties ; and even then much has 
often to be left to the Local Grovemment Board or to an 
arbitrator to settle. 
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CHAPTEE II — Continued 

MUNICIPAL BOROUGHS — THEIR PERSONAL BASIS 

II. The Burgess : his Bights and Duties 

If the existence of a municipality implies the possession 
of a definite territory, it also implies, at least at the present 
time/ the existence of inhabitant burgesses or citizens,' — 
that is to say, of persons living in the borough or city and 
qualified to vote for the Borough or City CounciL From 
another point of view the burgesses or citizens are members 
of the public corporation into which their community has 
been transformed by the grant of a charter under statute. 
The constitution of an English municipality is based upon 
the community of its members, and its members ^^^ 

are essentially inhabitants. The possession of quaiiflcatioDB 
a permanent home within the corporate limits ^ * «i8ms. 
is the most distinctive mark of corporate membership. 
'' Municipal Corporation " is expressly defined in the 
principal Act as " the body corporate constituted by the 
incorporation of the inhabitants of a borough."' A 
person is not deemed a burgess unless he is enrolled as a 

^ This caution may be necessary to appease the antiquarian objection that 
Old Sarum was an instance of a borough without inhabitants. 

^ Before the Municipal Corporations Act of 1835 burgess-ship was in many 
places an office ; cf. Merewether and Stephens' History of Boroughs, pp. 2225 
and 2228. The new statutory burgess-ship is not an office but a franchise ; cf. 
Jn re Milner, 5 Q.B. 589, and R. v. Ponsonby, 1 Yes. 1, By section 7 of the 
M.C.A. 1882 "borough" includes city and " burgess" citizen. 

' See M.G.A. 1882, sec. 7. By section 8 the official style or "corporate 
name" of the body corporate is declared to be "The Mayor, Aldermen, and 

burgesses of the borough of " 

245 
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burgess/ and the chief privilege conferred by enrobnent is 
the right to vote at municipal elections. What, then, entitles 
a man to be enrolled, and so to become a burgess or municipal 
voter ? The answer to this question is contained in section 9 
(2) and (3) of the Act of 1882. 

1. QuAilificaiiona of a Burgess, — ^By section 9 (2) a person 
shall not be entitled to be enrolled as a burgess {i,e. in the 
burgess roll) unless he is qualified as follows : — 
(a) Is of full age ; ^ and 

(fi) Is' on the 15th July in any year, and has been 
during the whole of the then last precedix^ twelve 
months, in occupation, joint or several, of any 
house^ warehouse, counting-house, shop, or other 
building^ in the Act referred to as a qualifying 
property in the borough ; and 
(o) Has during the whole of those twelve months resided 
in the borough or within seven miles thereof; ^ and 

^ The old freemen or bnrgessea, to whom certain priTileges were reserved 
under the Act of 1835, are a distinct class. See sections 201-209 of the M.C. A. 
1882. Nor have persons upon whom the freedom of the borough is conferred 
under the Honorary Freedom Act 1885 a right to vote or any other of the 
ordinary rights and duties attaching to membership of a municipal corporation. 

^ A person attains full age in law on the day before his twenty-first 
birthday. 

* For " is " read " was." Hargreaves v. Hopper 1, C.P.D. 196, 

^ The qualifying property need not be the same throughout the qualifying 
period of twelve months; see sec. 88 (2) of the M.C. A. 1882. House in- 
cludes part of a house ; cf. sec. 31, M«G.A. 1882. 

* The measurement is presumably to be made from the nearest point on the 
municipal boundary and by a straight line on an Ordnance map. See section 
231 of the M.G.A. 1882. A burgess may be absent on business from his shop 
or residence for as long as four consecutive months during the qualifying year 
without being disqualified, under section 2 of the Electoral Disabilities Act 
1891 (64 and 55 Vict. c. 11, 17 (3). 

What "resided" means in law has never been precisely defined. Bat to 
" reside " in law a person must at least have a room in which he has a right to 
sleep, and must, at any rate occasionally, sleep there. In other words, the 
residence must not be merely colourable. It has been held that to sleep twelve 
times in six months does not constitute residence ; see Whitthom «. Thomas, 
7 Man. and G. 1. 

As regards the rating qualification, it should be added that payment by the 
landlord in consequence of an arrangement with the tenant constitutes a valid 
payment. At one time the system of compounding rates disqualified the 
tenants or occupiers from voting ; and no doubt the system does tend to disguise 
the real burdens of municipal policy ftoTH a large class of voters. The history 
of the change may be read in Gneist's Sel/'GovemmetU, p. 557. It was a cod- 
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(d) Has been rated in respect of the qualifying property 

to all poor rates made during those twelve months 
for the parish wherein the property is situate ; and 

(e) Has on or before the 20th of the same July paid all 

such rates, including borough rates (if any), as have 
become payable by him in respect of the qualifying 
property up to the then last preceding 5 th of January. 
Besides these positive qualifications for the burgess-roll, 
another has been added by the County Electors Act 1888 
j (sec. 3), which provides that "every person who is entitled 
to be registered as a voter in respect of a ten pounds occupa- 
tion qualification within the meaning of the provisions of the 
I S^stration Act 1885, which are set out in the schedule to 
I this Act, shall be entitled to be registered as a county elector 
and to be enrolled as a burgess in respect of such qualification, 
in like manner in all respects as if the sections of the Muni- 
cipal Corporations Act 1882 relating to a burgess qualification 
included the said ten pounds occupation qualification." 

The Act of 1882 then proceeds to disqualify by section 9 (3) 
three classes of persons who might satisfy the conditions con- 
tained in the second subsection. These three classes are aliens, 
persons who during the qualifying period of twelve months 
have received parochial or other relief or alms,^ and thirdly, 
persons disentitled under any Act of Parliament. 
It will be observed that women are not ex-^^ ^ ^"*' 
pressly disqucdified from voting. Indeed, they are expressly 
qualified by section 63 of the Municipal Corporations Act : 
" For all purposes connected with and having reference to the \ 
right to vote at municipal elections words in this Act im- \ 
porting the masculine gender include women." But section \ 
63 only benefits single women. It does not remove from 
married women the disability imposed by the status of cover- / 

sequence of the second Befonn Act of 1867. The compound householder's 
vote may be compared to the old Potwalloper's vote as it existed in many 
towns before the general corruption of the municipal franchise in the seven- 
teenth and eighteenth centuries. 

For meanings which have been assigned by the Courts to various words in 
the above section, and for a more exhaustive discussion of minor points of 
interpretation, see Arnold's Law of Municipal CorporatioTU (4th edition, 1894). 

^ Medical or surgical attendance and medicine, paid for out of the poor rate, 
do not, however, disqualify a burgess from being on the register and fVom 
Toting (see Medical Belief Disqualification Act 1885, 48 and 49 Vict c. 46). 
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( ture,^ — a status based on the legal theory that a woman's 
\hu8band is her guardian, protector, and representative. 

There is, as we have seen, a formal mark, or criterion, of 
municipal citizenship or burgess-ship — ^namely, enrolment as 
a burgess. But enrolment is not merely a formal mark : it is 
also an indispensable condition. A person cannot vote at a 
municipal election unless his or her name is on the burgess- 
roll The burgess -roll is a revised copy of the 
^^ parish burgess lists examined and signed by the 
Town Clerk. Owing, however, partly to the separation of 
Poor Law administration from other municipal functions, and 
partly to the convenience of combining the municipal with 
the Parliamentary register, the preparation of the roll is not 
under the complete control of the Town Council Under the 
present law, which is far from convenient, the preliminary 
lists (called the parish burgess lists) are prepared in the first 
instance by the Overseers of the parish.^ 

The work of registering electors for municipal purposes 
(which is of course absolutely distinct from the holding of 
elections) is carried out by the co-operation of the Town 
Clerk with the Clerk to the Overseers and the Bevising 
/Barrister. In some boroughs, however, the Overseers are 
(^now appointed by the Town Council, and there the work of 
preparing lists, giving the necessary notices, etc., is done 
entirely under the direction of the Town Clerk, while the 
duty of revising them annually falls upon the Bevising 
Barrister, the municipal office of Bevising Assessor having 
been abolished by the County Electors Act 1888. 

^ See Flintham v. Roxburgh, 17 Q.B.D. 44, and Reg. v. HamJd, L.R. 7, 
Q.B. p. 361, where it was held on a ^fuo warranto against a town counotllor 
who had been elected by a minority of one, that a woman otherwise qnalified 
and on the burgess list is disqualified by marriage from roting at an election of 
town councillors. 

* See M.G. A. 1882, section 44 (1), and the Ck>unty Electors Act 1888, sectioa 
4 (7), which apply the Parliamentary and Municipal Registration Act 1878 
(41 and 42 Vict c. 26), sections 15-23, to aU municipal boroughs. The Inter- 
pretation Act of 1889 defines "the Parliamentary register of electors" as "a 
register of persons entitled to rote at any Parliamentary election." The same 
Act defines the expression 'Uocal government register of electors," as respects 
a county borough or other municipal borough, to be the burgess-rolL Glen, p. 
1609, explains that, ''The burgess-roll in a municipal borough is the authori- 
tative list of the persons enroUed as burgesses, who alone are entitled to vote 
at the election of borough councillors " (d later, p. 280 sqq.). 
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If qualification to vote at elections is one distinctiye mark 
of bnrgess-ship, another is the duty which rests Duty of 
upon each burgess of accepting corporate office buigeMes. 
if he is dulj elected. 

Every qualified person elected to a corporate office, unless exempt 
under this section or otherwise by law,^ either shall accept the office by 
making and subscribing the declaration required by this Act within five 
days after notice of election, or shall in lieu thereof be liable to pay 
to the Council a fine of such amount not exceeding, in case of an 
alderman, councillor, elective auditor, or revising assessor, fifty pounds, 
and in case of a mayor, one hundred pounds, as the Council by bye-law 
determine.^ 

If there is no bje-Iaw the penalty is to be £25 in the 
first case and £50 in the case of the mayor.' Certain 
persons, however, otherwise qualified, are exempted from the 
fine if they refuse to serve, namely — 

(a) Any person disabled by lunacy or imbecility of body 
or mind, or by deafiiess, blindness, or other perma- 
nent infirmity of body. 
(6) Any person who is above the age of sixty -five 
years, or has within five years before the day of 
his election either served the office or paid the 
fine for non-acceptance thereof. 
Either of these classes is entitled to exemption if the 
claim is made within five days of election.^ 

Roughly speaking, the qualifications of burgess and 
councillor, of elector and elected, at the present day corre- 
spond. Under the Act of 1835 the property 
qualification of a counciUor was higher than of^J^J" 
that of a burgess, though the residential quali- 
fication was more lax, as a councillor might reside at a distance 
of fifteen instead of at a distance of seven miles from the 
borough. Curiously enough, the property qualifications BtiU 
stand, so far as relates to candidates living in the outer ring 
of more than seven and less than fifteen miles from the borough, 
by the 2nd subsection of the 1 1th section, though by the 3rd sub- 

1 JS.g. under sec 12. * Sec 84 (1) of M.G.A 1882. 

* Sec 84 (2). In many towns, however, this fine has been reduced by 
bye-law to a nominal amonnt : e,g, in Leeds to a shilling and in Sheffield to 
ten shillings (see Standing Orders). ^ Sec 84 (8). 
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section all burgesses are made eligible for election to the office of 
councillor. Thus all municipal electors and a small propertied 
class of non-electors are eligible for the Municipal CoundL^ 

Whilst, however, in one direction the field of candidates 
qualified for the Municipal Council is wider than the munici- 
pal electorate, other disqualifications have been introduced which 
considerably narrow the choice. In the first place, as we have 
seen, no woman may hold municipal office. Then, again, hj 
section 12 (1) — 

A person bIuJI be disqualified for being elected and for being a 
councillor, if and while he— 

(a) Is an elective auditor or a revising aaBeeeor, or holds any office or 

place of profit other than that of mayor or sheriff in tJie gift or 

disposal of the Council ; or 
(6) Is in holy orders or the regular minister of a dissenting oongrega* 

tion; or 
(c) Has directly or indirectly, by himself or his partner, any share or 

interest in any contract or employment with, by, or on behalf 

of the Council 

The third of these disqualifications, which constitutes an 
indispensable security for the purity of municipal life, is 

^ The section in question mns as follows : — 
Sec 11 (1) The councillors shall be fit persons elected by the burgesses. 

(2) A person shaU not be qualified to be elected or to be a councillor 

unless he — 

(a) Is enrolled and entitled to be enrolled as a burgess ; or 

(b) Being entitled to be so enrolled in all respects except that of 
residence, is resident beyond seven miles, but within fifteen 
miles of the borough, and is entered in the separate non-resi- 
dent list directed by this Act to be made (sec. 49), and 

{e) In either of these cases is seized or possessed of real or personal 
property, or both, to the value or amount in the case of a 
borough having four or more wards of one thousand pounds, 
and in the case of any other borough, of five hundred pounds, 
or is rated to the poor rate in the borough, in the case of a 
borough having four or more wards, on the annual value of 
thirty pounds, and in the case of any other borough of fifteen 
pounds. 

(3) Provided that every person shall be qualified to be elected and to 
be a councillor, who is at the time of election qualified to elect to the office of 
councillor, which last-mentioned qualification for being elected shall be alter- 
native for and shall not repeal or take away any other qualification. 

(4) But if a person qualified under the last foregoing proviso ceases for 
six months to reside in the borough, he shall cease to be qualified under that 
proviso, and his office shaU become vacant, unless he was at the time of lus 
election, and continues to be, qualified in some other manner. 
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couched in language Y&cy similar to that of the famous Act 
of 1782, which made it illegal for a member of Parliament 
to be interested in contracts with the Government.^ 

The severity of this last and most important disqualifica- 
tion is mitigated (perhaps unduly) by the subsection (2) 
which follows : — 

But a peiBon shall not be so disqualified or be deemed to have any 
share or interest in such a contract or employment, by reason only of his 
having any share or interest in — 

(a) Any lease, sale, or purchase of land or any agreement for the 

same, or 
(Jb) Any agreement for the loan of money, or any security for the 

payment of money only, or 
(c) Any newspaper in which any advertisement relating to the affairs 

of the borough or council is inserted, or 
((i) Any company which contracts with the council for lighting or 

supplying with water or insuring against fire any part of the 

borough, or 
(e) Any railway company or any company incorporated by Act of 

Parliament, or royal charter, or under the Companies Act 

1862. 

It has been suggested that both as regards Parliament and 
local authorities a distinction should be drawn between large 
and small shareholders in a company, and that a director in 
a company contracting with the authority should be dis- 
qualified exactly as if he were a partner in a firm. Another 
very obvious point insisted upon in the Parliamentary debates 
was that the law applicable to ministers of the Crown should 
be stricter than the law applicable to private membera The 
sections relating to the paid officers of a local authority are 
more severe than those relating to members of the (Council 
In a Municipal Council, however, every councillor or alderman 
is an administrator as well as a deliberator, and therefore 
his position as regards contracts is comparable to that of a 

^ In the autumn and winter of 1900 the subject was canvassed very hotlyX 
in Parliament, the Municipal Councils, and the press, partly in consequence of 
allegations made against Mr. Joseph Chamberlain, then Colonial Secretary, 
and Mr. Austen Chamberlain, Civil Lord of the Admiralty, partly owing to 
revelations made by one of the elective auditors of Manchester which led 
to the resignation of Alderman Higginbotham. The subject was brought 
before many other Town Councils, and quite a series of resignations followed, 
though in many cases it was the spirit rather than the letter of the law which 
had been broken. 
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minister rather thcui of a private member of Parliament 
But the flaws in the Parliamentary provisions are much more 
serious than any which have been detected by experience in 
section 12 of the Municipal Corporations Act of 1882, which 
does not differ greatly from the corresponding section (28) in 
the Act of 1835. 

We have now laid bare the two bases upon which the 
structure of an English municipality rests. The first basis is 
territorial ; the second i3 personal The limits of the one are 
defined by prescription or particular legislation. There has 
been no general statutory extension of borough boundariea 
But the qualifications for voters and representatives are, as 
we have seen, strictly defined by the general or public legis- 
lation, and it is through this channel that representative 
democracy has been introduced. 
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CHAPTER III 

THB TOWN COUNCIL, OR THE RKPRBSBNTATIVES OF 
THE BURGESSES^ 

A MUNICIPAL borough can transact business through the 
Borough Council, and through the Borough Council only. In 
the words of section 10 (1) of the Municipal 
Corporations Act 1882, "the municipal Cor- ^J^^ 
poration of a borough shall be capable of acting 
by the Council of the borough, and the Council shaU exercise 
all powers vested in the Corporation by this Act or otherwise." 
The Corporation itself is the whole body of Aldermen, 
Councillors, and Burgesses, with the Mayor at their head. The 
Council is the voice and hand of the Corporation — the sole 
interpreter of. its will, and is therefore popularly, but of 
course erroneously, identified with the Corporation. The 
Council consists of the Mayor, Aldermen, and Councillors.' 
The Councillors are fit or qualified persons ' elected directly 
by the Burgesses. They are elected for a term of three 
years, and a third of their whole number goes out of office 
each year.^ The number of the Council is 
fixed in the charter, and varies very widely, '^^c^^''' 
though it is usually more or less in proportion 
to the size of the town. The smallest Town Councils are 
composed of 3 Aldermen and 9^ Councillors ; the largest 
(Liverpool) has 90<aidermen and 30 ^Councillors. .. The only 
general rule laid down by the Legislature with regard to 

1 Cf. sectioiiB 10-16, 30, 212, eta, of the H.C.A. 1882. 
> 45 and 46 Vict. o. 50, seo. 10 (2). 
* M.C. A. 1882, 860. 11, and see last chapter. 

^ M.C. A. 1882, sec IS. The ordinary day for the election of Counoillora 
is the 1st of Kovember (sec. 52). 

258 
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number applies to the larger boroughs divisible i%to wards. 
When, in accordance with section 30 of the .\lfimicipal 
Corporations Act of 1882, a borough is divided in^to wards 
(in electoral divisions), or its existing wards are altered, 

/ The number of Councillors aasigued to each ward shall be a number 
divisible by three ; and in fixing that number the Commissioner shall, as 
far as he deems it practicable, have regard as well to the number of 
peraoDB rated in the ward as to the aggregate rating of the ward. 

It is interesting to observe that in these directions to the 
Commissioner a small though indirect concession is made to 
the view that large ratepayers should have more voting 
power than small ratepayers. A distinct though indirect 
limitation is thus imposed upon what appears to be the 
purely democratic character of the municipal franchise. 

There is, howevBr, another and more important check 
upon municipal democracy. The Council is not exclusively 
composed of Councillors, or members directly 
^^SS^OT."^ elected by the ratepayers. Two other elements. 
Aldermen and Mayor, are required by law to 
complete the Council In the words of the statute. Aldermen 
are '' fit persons elected by the Council, and their number 
must be one-third of the number of the Councillors." ^ Every 
person qualified to be elected Councillor for a borough is also 
qualified to be elected Alderman. Elected Councillors are also 
qualified to be elected Aldermen ; but if a Councillor is elected, 
and accepts the office of Alderman, he vacates that of Councillor. 
An Alderman, however, has advantages over a Councillor in 
dignity, in the avoidance of a contested election, and in the 
length of his term of office, which is six instead of three yeara* 
Councillors and Aldermen together elect the Mayor, who is de- 
scribed as ^' a fit person elected by the Council firom among the 
Aldeimen or Councillors, or persons qualified to be such." ' 

Not uncommonly a Municipal Coimcil, for the sake of 

^ See M.C.A. sec. 14 (1) and (2). This provision makes it necessary for the 
total number of Councillors to be divisible by three in boroughs without wards, 
as well as the number of tJouncillors in each ward in boroughs with wards. 

a M.aA. 1882, sec. 14 (8), (4), (6). 

' M.C.A. 1882, section 15 (1). This subsection amends sec. 49 of the K.C.A. 
1835, in which the last six words did not occur. Under the Act of 1835, the 
Mayor was required to be an Alderman or Councillor at the time of his 
•lection. 
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securing a wealthy, titled, or occasionally even a distinguished 
figure-head, takes advantage of this power to elect as Alderman 
or Mayor a man who has had no experience of municipal work. 
In many Councils, however, a pretty strict rule or custom is 
observed against the election of outsiders as Aldermen. In 
Nottingham, for example, a man is scarcely ever advanced to 
the aldermanic bench unless he has served previously as a Town 
Councillor. The office of Councillor is regarded as a kind of 
apprenticeship, and a Councillor has to be elected ''perhaps 
two or three times " ^ before he will be allowed to sit on the 
aldermanic bench. Indeed, complaints have been made in some 
towns ^ that Aldermen are too frequently ineffective veterans, 
the office being regarded as a sort of honorary pension, or 
reward for exhaustion, and the efficiency of the Council 
sacrificed for sentimental reasons. Service, they say, is not 
allowed to have its reward until it has had its effect. 

The Mayor's term of office is limited to a year, so that 
he is the least, as the Alderman is the most, stable element 
in the Council. His election completes the Municipal 
Council, and the municipal community is then provided with 
the sole lawful organ for the expression of its will in 
administration and government. The Mayor is empowered 
to appoint " from time to time " an Alderman or Councillor 
to act as deputy Mayor during his illness or absence. Such 
an appointment must be signified to the Council in writing, 
and recorded in their minutes. A deputy Mayor has all the 
powers of the Mayor, " except that he shall not take the 
chair at a meeting of the Coimcil, tmless especially appointed 
by the meeting to do so, and shall not, unless he is a Justice, 
act as a Justice, or in any judicial capacity." The appoint- 
ment of a deputy Mayor is made annually at the first meeting 
of the Council on the 9th of November.* 

^ We quote the eyidence of Sir Samuel Johnson (Town Clerk of KottinghAm) 
giren before the Royal Commission on the Amalgamation of London, 1894 
[c 7498-1], p. 295. Even in Nottingham, however, an exception was made 
in^the case of Sir Samuel Johnson's predecessor in the office of Town Clerk. 
He was made an Alderman " as a compliment, and because they thought he 
was a repository of valuable information." 

^ Kg. Huddersfield. 

* Another person, often of some authority, is the ex-Mayor, i,e. the Mayor 
of the year before. 
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Continuitj of persons and municipal policy, which is 
favoured by the retirement of the Councillors by thirds, 
is further assisted by the aldermanic system. Instead of 
retiring simultaneously, one-half of the whole number of 
Aldermen goes out of office every third year, the half to go out 
being those who have been Aidermen for the longest time 
without re-election.* The ordinary day for the election of 
Alderman (as of Mayor) is the 9th of November, i,e. eight 

days after the election of Councillors. The 
ofAi^^ Aldermen are elected immediately after the 

election of Mayor. Each Councillor and non- 
retiring Alderman has as many votes as there are aldermanic 
seats to be filled. The outgoing half of the Aldermen may 
not vote, but the half who remain in office may. This last 
provision is an extreme example of that desire for con- 
tinuity which pervades the English system of municipal 
government. The result ia that, where parties are pretty 
evenly divided, the party in possession, with the help of its 
surviving Aldermen, can often obtain a fresh lease of power, 
although the elections have placed it in a minority as regards 
elected Councillors. We may borrow an illustration given by 
Mr, Clare (then Town Clerk of Liverpool) to the Soyal 
Commission on the Amalgamation of London : — 

Suppose that in Liverpool, where we have 16 wards, theie happened 
to be 27 Cotmcillora elected representing one i>arty, and 21 representing 
the other partj. If the 21 have, to start with, 8 Aldermen to add on 
to their number it makes them 29. Consequently when it comes to 
electing the 8 Aldermen in the place of the 8 retiring, the 29 can just 
re-elect 8 of their own political party, and so get a working majority in 
the' Ck>uncil of a different complexion to the majority returned by the 
ratepayers 

Mr. Clare gave it as his opinion that Aldermen ought not to 
vote for Aldermen, and indeed the plan is strangely out of 
harmony with the spirit of popular and representative in- 
stitutions.^ In case of an equality of votes, the duurman^ 
although as an outgoing Alderman or otherwise not entitled 

1 See M.G.A. 1882, sec. 14 (6) and (7). 

' See Minutes of Eyidence taken heforo the Boyal Commission on the 
Amalgamation of the City and County of London [o. 7493-1], p. 318. The 
Town Clerk of Nottingham agreed with Mr. Clare ; see p. 296 of the same 
volume. 
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to vote in the first instance, has a casting vote. Finally, in 
the words of the statute, '^ the persons, not exceeding the 
number of yacancieSy who have the greatest number of votes, 
shall be declared hj the chairman to be, and thereupon shall 
be, elected." ^ In each of the three corporate offices of Mayor, 
Alderman, and Councillor a vacancy is created either by 
bankruptcy or by absence. Absence sufficient to disqualify, 
and render the office vacant, means in the case of the Mayor 
continuous absence, not caused by illness, from the borough 
(why not from the Council and its committees) for more than 
two months, and for more than six months in the case of an 
Alderman or Councillor.^ 

The Town Council being an indispensable condition of 
municipal life and government in England, the official part 
of the cost of the annual electicms is payable by order of the ; 
Council out of the borough fund, in the same way as the / 
cost of preparing the burgess-roll.* This constitutes a very 
important point of difference between Parliamentary and 
municipal elections. Parliamentary candidates cost of 
have to pay, in addition to their expenditure municipal 
upon placards, meetings, eta, considerable sums *^<^o^ 
to the returning officer, so that it is almost impossible for a 
poor man to enter Parliament without sacrificing his in- 
dependence. This payment of the official expenses of a 
municipal election out of the borough fund flows firom the 
recognition that all burgesses have a legal interest in the 
filling of corporate offices. Thus a burgess of the borough, 
and no other person, may bring an action to recover a fine 
from any unqualified person for acting in a corporate office.^ 

^ See M.G.A. 1882, sec. 60 (7). The whole section deals in the election of 
Aldexmen. It is a pity we have no oonvenient word to distingnish direct from 
indirect election. Appointment suggests a paid office, co-option outsiders. 
Perhaps selection is the best word. 

« See M.G.A. 1882, sec. 89. 

* See M.G.A. 1882, sec. 140, and Schedule V., Part 11. (1), where, among 
payments which may be chaiged on the borough fund by an order of the 
Council, the folbwing are specified: ''The payments incurred by overseers, 
and by the town clerk and other municipal authorities in relation to the 
enrolment of burgesses, and the holding of municipal elections, or so much of 
those expenses as is not otherwise provided for under section 80 of the Parlia- 
mentary and Municipal Registration Act 1878." Gf. Franqueville, Le Oouvemt- 
m&tU et le ParlemetU BrittanniqueSf vol. ii. p. 478. 

« M.G.A. 1882, sec. 224. 
VOL.1 S 
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Applications maj also be made to the High Court under 
section 225 of the Municipal Corporations Act for a jtio 
warranto against anj person claiming to hold a corporate 
of&ce, or for a mandamvs " to proceed to an election of a 
corporate officer." Only bj such applications to the ordinary 
courts of justice can the representatives of the burgesses be 
compelled to comply with the provisions of the law, and to 
fulfil the duties imposed upon them. There is no central 
department of the administration which has any power to 

interfere with municipal elections, to disqualify 

central super, pcrsous for office, or to compel those who are 

vision over disqualified to retire. To what extent and in 

what respects the Town Council is subordinated 
to the central government ia a subject for later inquiry. 
Here we need only emphasise the fact that in the making 
of the Borough Council by direct and indirect election, — ^that 
is to say, in the creation of the machinery which is re> 
sponsible for the whole of municipal government, — ^no central 
department has any appreciable share, or exerts any influence 
whatsoever. An Engliah Town Council is distinguished firom 
municipal bodies in other countries in that it cannot be 
dissolved by any administrative action of the central govern- 
ment, however much it may neglect its duties. The election 
of their Council is the absolutely free and independent act 
of the burgesses ; and the law expects the individual burgess 
to protect his own rights, and in his own interests to prevent 
any infringement of the law. A suspension of local elections 
is incompatible with the constitutional principle, well under- 
stood in England, that local government must be controlled 
and carried on by the people of the locality.^ 

In the eyes of an Englishman, the exerdse of any sort of 
supervision or influence by a central department over the 
election of a local authority seems incompatible with this 
grand principle of local self-government. The management of 
corporate afifoirs is put as completely and fully into the hands 
of a Council elected by the local burgesses, as are national 

^ That the confidence is not misplaced was again shown by the readiness and 
determination with which, after the Manchester disclosures of 1900, already 
referred to, burgesses in many boroughs compelled their councillors to under- 
take a strict and rigorous investigation of the conditions under which municipal 
contracts were made and held. 
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afibirs into the hands of Parliament Accordingly, to an 
English constitutional lawyer the bare idea of giving the 
Crown or a department of government power to appoint a 
fixed proportion of a Town Council would be perverse and 
unintelligibla It is one of the unwritten principles of the 
English constitution — a characteristic of English government 
for well nigh a thousand years — that local afiSurs should be 
administered by local representatives. But this same local 
autonomy, this freedom from the administrative interference 
of a central bureaucracy, which stamps English local govern- 
ment as a whole is the particular mark of the municipality. 
The Municipal Council has more freedom and independence 
than any oOier local authority, because, although like other 
local bodies the Municipal Council is strictly bound by 
statutes, these statutes give a minimum of supervision and 
control to the central administration. Autonomy, then, and 
seK-government are terms particularly applicable to a municipal 
corporation, because it is peculiarly free to govern itself within 
the administrative sphere marked out for it by the public 
and private legislation of Parliament.^ If the interests of the 
nation as a whole are affected it is for Parliament, not for the 
Crown, to intervene. If a Corporation is badly managed it is 
for the members to put things to right& They are the persons 
concerned. Such are the old theories of English law and policy 
as regards municipal corporations. It is true that modifica- 
tions have been introduced ; but still the principle holds good 

1 In the case of municipalities there are fewer exceptions than in the case 
of other local authorities to the rule that even statutory duties can only be 
enforced by the ordinary courts of law. The ancient weapons of the oonunon 
law, the writs of certiorciri, mcmdaimu, uidquo VKirratUo, can still be employed 
against a Corporation or its officers. But these and the ordinary remedies by 
action are as open to a private citizen as to a minister. There are, however, 
a variety of enactments to protect public authorities and their officers from the 
consequences of committing illegal acts by mistake; of. Blackburn J. in 
Selmes v. Judge, L.R. 6 Q.B. 727. But such protection must not be afforded 
to an unreasonable or absurd proceeding. In 1898 the Public Authorities 
Protection Act (56 and 57 Vict. c. 61) was passed "to generalise and amend 
certain statutory provisions for the protection of persons acting in the execution 
of statutory and other public duties. " By section 1, no such action, prosecution, 
or other proceeding shall lie unless it is commenced within six months next 
After the act, neglect, or default complained of. But it may be noticed— and 
here we see a slight bureaucratic or continental tendency— that section 1 
** shall not affect any proceedings by any department of the Government against 
any local authority or officer of a local authority." 
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that the election of the municipal authority and its chief 
officers id a purely local act, and depends entirely upon the 
local electorate — ^the burgesses or members of the Corporation 
— and their representatives. All the reforms of modem times 
and all the devices of central control have failed to shake this 
first and main pillar of local autonomy. 

We have now described the constitution of the Town 
Council It is freely elected, without interference from the 
central government. It is a single and united body, though 
created by a duplicate process. Three-quarters of its number 
are Councillors elected directly by the burgesses ; the remain- 
ing quarter consists of Aldermen elected indirectly by the 
Councillor& At the head stands a Mayor, elect^ by the 
whole body of representatives. There is no distinction 
between Councillors and Aldermen, except in the modes of 
election and in the length of their respective 

legal powers are identical They deliberate and 
govern in conmion. They have no power to act separatdy. 
There is no such thing as an assembly of Councillors or an 
assembly of Aldermen. Ko such separation is recognised by 
law or attempted in practice.^ The aldermanic office is 
merely a coveted distinction, which confers six years' im- 
munity from contested elections. In the eyes of the law 
the only superiority of an Alderman over a Councillor is one 
which flows natursdly from the conditions of his appointment 
At an election of Councillors for a ward, the returning officer 
shall be an Alderman assigned for that purpose by the 
Council.* 

The superiority of a Mayor to an Alderman resembles 
that of an Alderman to a Councillor. His position conveys 
an access of dignity rather than of power. As an Alderman 
presides at a ward election, '' at an election of Coimdllors for 

^ One of the mistakes of Gneist's Seff-Oavemment is the analogy which he 
invents between the Aldermen of English boroughs and the Magtulratt- 
heh9rden of Prossian monioipalities. The Aldennen, aooording to Gneist, 
are Ratsherren who form an inner chamber, and are preferred in the allocation 
of committees (vorsugsufeise an den Commdnumen beseitigi nmd). As a matter 
of fact many Councils have standing orders which expressly forbid the over- 
representation of Aldermen on committees. 

3 M.aA. 1882, sec. 58 (2). 
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a whole borough the returning officer shall be the Mayor." ^ 
It can hardly be said that the law giyes him any substantial 
powers in addition to those possessed by an 
ordinary member of the OoundL It would be ^J^jJ^f 
wholly erroneous to class him with the Stadt* 
biirgermeister of Grermany or AustricL The Mayor is a social 
dignitaiy, the figure-head of a representative body. The 
Prussian Burgomaster is a powerful administrative officer, who 
is to a large extent the servant of the government and the 
master of the town. The English Mayor is in no sense a 
ruler or administrative chief. He is the official representative 
of the town, so far as an English town can be said to have 
an official representative. He has both social and magisterial 
precedence in the borough.^ As such, and in consequence of 
the expenses which are often necessary, especially in large 
towns, for social functions, and for the entertainment of 
distinguished visitors, he is sometimes allowed a salary. In 
some places this is absolutely necessary if a poor man ia 
elected. At Nottingham, for example, where the Mayor getsV 
no salary, his average expenditure "is between £1000 and j 
£2000 a year if you put in the subscriptions. There is not a , 
football society that he is not called upon to support, or in ' 
addition to that to give some piece of plate to be contended . 
for. Then he is called upon to give prizes to the schools , 
and all sorts of things." ' It is usually the custom for a 
Borough Council, when it desires to spend money upon 
festivities, receptions, or for other purposes not contemplated i 
or authorised by Acts of Parliament (and therefore in strict- / 
ness illegal), to vote the required amount as remuneration to ; 
the Mayor under section 15 of the Municipal Code. / 

> M.C.A. 1882, sec. 68 (!)• 

* M.G.A. 1882, sec 15 (5) : <<He shaU, subject to the provisions of tlus 
Act respecting Justices, have precedence in aU places in the borough." The 
reference is to section 155 (2), where his precedence over county Justices is re- 
stricted to borough business, and he is expressly denied precedence '* over any 
stipendiary magistrate engaged in administering justice." 

' See eyidence of Sir Samuel Johnson, the Town Clerk of Nottingham, before 
the Boyal Commission on the Amalgamation of the City and County of 
London (1894), c. 7493-1, p. 318. The witness regrotted that some proper 
provision was not made for keeping up the dignity of the office. The expense 
shut out "a very large class of very competent people," who had the time, 
the education, and every requirement except the fortune. 
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Bj virtue of his offioe the Mayor is not only a borough 
magistrate, but also chairman of the borough bench/ and he 
remains a Justice in the year following his mayoralty. But 
the municipal and social demands upon his time are so great 
that he cannot be regular in his attendance on the bench. 
The same remark applies to his part in municipal adminis- 
tration. At Nottingham, for example, to quote again from 
the evidence of Sir Samuel Johnson — 

The Major Ib «c officio a member of every committee, and now and 
then he attends a committee ; if he thinks the matter is of any im- 
portance, and he would like to be there, he attends ; but he is occupied 
so much with the ah extra duties of his office, with the amenities of the 
office— every morning at ten o'clock he has to sit at his private rooms, 
and he is occupied for a couple of hours receiving and hearing what 
people have to saj, and so forth They come to him to talk about 
everything, especially for subscriptions, and that sort of thing, and the 
Mayor of the town seems to be a sort of repository for everybody's 
grievancea 

Moreover, the Mayor is often called upon to take the chair 
at public meetings, though seldom, as in Scotland, at political 
meetings.^ In Nottingham " he has scarcely a night at home 
to himself," being expected to preside at eveiy non-politi- 
cal meeting of any consequence. In Liverpool the social 
functions of the Mayor are so important that the Town Clerk 
in 1894 spoke of them as " oflSdal duties " : — 

'< His duties consist in being in the Town HaU, I think, pretty well 
from 10 till 4 every day, to be at the beck and call practically of every- 
body who goes there.** His charitable duties have " developed now into 
such a system that every charity organisation has its annucJ meeting, if 
not its committee meetings, at the Town Hall, at which the Lord Mayor 
is always supposed to preside, to make a speech, and — I believe — ^to 
subscribe to the fnnda" 

In smaller towns, of course, the Mayor has more time to 
attend to his magisterial duties, and to the work of the 
^Council and its committees. In some towns there have been 
complaints that active Mayors sometimes exert too much 
influence by means of what is called the Mayor's parlour 

^ At Liverpool he is (nominally) Judge of the old dvil Ck>urt of Passage ; 
cf. the Mayor's Court in London. 

' When, however, the National Liberal Federation met at Bradford in the 
spring of 1901, the Mayor (a CJonseryative) welcomed the delegates. 
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committee — an informal meeting of a few prominent friends | 
of the Major (Aldermen and Councillors), who arrange be- 
forehand what shall be done in the Council. But such 
cases are unusual. Bepresentative institutions cannot be / 
worked firom behind the scenes, save by men of exceptional 
olevemess, or when the public are exceptionally apatheticy 
A sharply contested election soon restores the municipal 
constitution to its normal working. In any case the Mayor 
is the most shortlived of municipal of&cers. If he declined 
to play the part of ornamental functionary, and aspired to 
real power, his tyranny would only last for a year. But we 
have shown such a tyranny to be unthinkable. Any member 
of a Council may control it by obtaining the confidence of 
his fellow-members. But the Mayor is as a rule too busyX^ 
with his social duties to exert such an authority. \ 

The case of Mr. Chamberlain at Birmingham is an 
exception which proves the rule. The administrative 
triumphs of his mayoralties show what can be done by a 
strong man in the prime of life, who combines popularity 
and influence with business capacity. Mr. Chamberlain was 
able to transform Birmingham not because he was Mayor, 
but because he was Mr. Chamberlain. As a rule Mayors 
are chosen not for their political colour or administrative 
ability, but for social status and wealth. A peer or a/ 
millionaire needs no other qualification. The neighbouring 
municipality will always be happy to decorate him with its 
gold chain of ofSce. The nature of the office and the 
ordinary conception of it may be summarised in one sentence : 
A rich peer is an ideal Mayor. 
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CHAPTER IV 

MUNICIPAL KLECTI0NESBIN6 AND MUNICIPAL POUTIGS 

Having now set out the legal principles which govern the 
qualifications and constitution of the Municipal Council, with 
its Mayor, Aldermen, and Councillors, we are at liberty to 
consider their practical effects. like all constitutional enact- 
ments, the Mimicipal Code requires something more than a 
legal exposition in order to be fully understood ; and accord- 
ingly it is our object to show how the sections cited in the fore- 
going chapter are converted into the realities of municipal life, 
or to put the matter more definitely, how municipal elections 
are actually " worked " in England.^ 

The first observation to be made is that the conduct of 
municipal elections since the Beform of 1835 has come more 
and more under the operation of the party 
mectioM luid system. The two great parties of the State, 
thepMty which rule the Empire by turns, employ their 
' °^' residuary energies and exercise their organisa- 
tions in municipal contests. One Beform Bill has followed 
another ; Liberals and Conservatives have taken the place of 
Whigs and Tories. The edms and watchwords of party have 
changed. But party itself still runs its dividing line through 
public Ufe, and splits it from top to bottom into two contend- 
ing and competitive groups. Apathy and negligence bom of 
two centuries of corruption had taken most of the life and 
party colour out of municipal contests, until popular interest 

^ Cf. for what follows ^PnuiqueviUe, toL it chaps, xxyiii and xuL ; Shaw, 
Municipal Oovemmeni in CfreeU Britain, pp. 88 Bqq. ; and the Royal Cknnmis- 
sion on the Amalgamation of London alivady referred to. Bnt mnch of oar 
information is of coarse derived from newspaper reports and personal inqniries. 

264 
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was revived bj the Municipal Corporations Act of 1835,^ 
and again augmented in consequence of the widening of the 
Parliamentary franchise in towns bj the Act of 1867, which 
led, as we have seen, very speedily to the development 
of a democratic organisation by each of the two great parties. 
The results of this reorganisation upon the municipal world 
were first felt in Birmingham and other industrial centres of 
the Midlands and the North, where the " caucus " system was 
inaugurated. But the convenience and economy of uniting 
municipal with political organisations for the work both of 
registration and of elections is so great that the party system 
now prevails in most towns of the kingdom. Candidates 
for the Town Council stand as Conservatives and Liberal 
Unionists or as Liberals and Badicals; and though Inde- 
pendents and Socialists are no doubt more common in mimicipal 
than in Parliamentary contests, even they not seldom receive 
secret or open support from the Liberal or Unionist organisation. 
We have cdready observed that party differences do not in^ 
England extend over the whole field of national politics. On 
a large number of subjects there is tacit agreement. The 
ordinary work of administration and much of the year's \ 
legislative programme are non-controversial. This important | 
consideration is still more applicable to municipal politica / 
When once the elections are over differences tend to disappear; 
and when important local interests are at stake the Council/ 
usually handles them on non-party lines. The Councillofk 
forgets that he was a candidate. Even in the British Parlia- \ 
ment, where party discipline is comparatively strict, cross / 

^ In some places where the corporate offices remained open and the electing 
burgesses formed a majority of the inhabitants, the municipal elections were 
fought yigoronsly, even before 1835, on party Unes. In Newark, for instance, 
the Beds and the Blues fought for the Town Council just as they fought for 
the election of representatives to Parliament. 

In a letter, dated 1st November 1836, an election agent wrote from a Midland 
borough to its Conservative member : — 

" To-day is our Town Council election. D. and C. have resigned, and our 
two friends M. and C. walk over that course. In the North Ward Mr. H. and P. 
stand in one interest, and we start B. against P., and hope to succeed. In the 
East Ward Mr. T. (surgeon) and Mr. 3. (fiumer) are supported by us against Dr. 
R. and G. Mr. T. is safe and O. will be thrown out, but the struggle between 
the other two will be a hard one, and I doubt we shall not be able to carry S. 
However, the average in the whole Town Council will leave us with the same 
majority we had before, and we shall try by annual fights to retain it.'* 
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V voting is less rare than in continental assemblies. But what 
is a common exception in Parliament ia almost a rule in 
Borough Councils. Important local business constantly arises 
upon which decisions are taken bj the Councillors quite 
irrespective of party. Sometimes, of course, with a view 
perhaps to a coming election, a party vote is taken ; and in 
some boroughs party feeling runs so high that party votes 
are fairly common. But on the whole, and as a general rule, 
the distinction between Liberals and Conservatives tends to 
disappear in the everyday work of a Municipal CoundL 

Again, in some great centres of industrial life, more 
especially during the last decade, there has been witnessed a 
new formation of parties on truly municipal lines. In con- 
sequence of the activity of Socialist organisations and other 
propagandist bodies, '' municipal socialism " has been forced 

into the region of practical politics, and has 
^^Tet*^*^ even been made the line of cleavage in some 

municipal electiona Of these organisations the 
most interesting is, or was, the Fabian Society, founded in 
1885. The Fabians soon made it clear that their central 
object was to popularise anti-capitalism and to counterwork 
the capitalist through the administrative machinery of the 
Stata This is no place for a detailed history of the peculiar 
rdle of general without an army which this society has 
played in English politics, or of the influence which it has 
exercised upon the course of English socialism. Its local 
government work may be summarised under two heads. First, 
it has rallied backward and reactionary London to the standard 
of municipal socialism by educating the London County 
Council and helping that body to divide itself very much 
upon Fabian lines into Moderates and Progressives.^ Indeed, 

^ This nomenclature has heen adopted in the proyinces, though not widely, 
and in London there is a tendency among the Moderates to revert to the older 
name. At the London County Council election in the spring of 1901 the 
Moderate candidates, attracted by the result of the General Elections in the 
preceding autumn, generally styled themselves Unionist or Conservative, and 
endeavoured to identify themselves with the Conservative organisation. The 
Progressives, however, clung to their old title, retained their independence of 
Liberal organisations, and greatly increased their minority. There are, indeed, 
in the Liberal party leading men like Sir Henry Fowler who are distinctly 
opposed to the Progressive programme ; and since Lord Rosebery retired the 
tie between the Progressives and the Liberals in London has somewhat relaxed. 
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it is not too much to say that the policy of the London 
County Council has been governed by the Progressive party 
ever since its creation in 1888, and that the Progressive 
party has itself been moulded and inspired by Mr. Sidney 
Webb, a most scientific and clever champion of municipal 
socialism in theory and practice, and foremost among the 
Fabian leaders. And this brings us to the second or theo- 
retical part of the work of Fabianism. It stepped in to fill 
the gap left in 1886 by the secession of Mr. Chamberlain and 
his followers from the Liberal party. The Fabians took over 
the Badical programme and added to it a deliberate systematic 
policy of economic and municipal socialism. A minimum 
wage and a universal eight hours' day took the place of such 
cries as " three acres and a cow." Where a Badical would 
improve the conmiunity through the individual, a Fabian 
would seek to improve the individual through the community. 
It is a characteristic feature of Fabianism that it expects 
more from local authorities than from Parliament, and perhaps 
more from the Local Government Board than from either. 
It has endeavoured to show that many of its ideals can be 
obtained by local and imperial administration without the aid 
of Parliament. Much, says the Fabian, can be done if each 
local authority will act as a model employer and use all its 
powers to carry out our programma^ 

Where, then, as in London, municipal parties are called 
" Progressive " and '' Moderate," the former being inclined to 
favour municipal socialism and the latter in- 
clined to oppose it, the division into parties ^^^ModSrmtes.*'*^ 
represents a real division of opinion which 
operates in the deliberations of the Councillors as well as in 
their struggles at the polls, in the work as well as in the 
constitution of a local authority. On the other hand, where 
the elections are worked by the Liberal and Conservative 
organisations, and the two parties are so named, it cannot be 
said that the names imply any real or general division. 
" Tory Democracy " and the alliance of Mr. Chamberlain with 

^ For the Fabian munioipal programme see Fabian Tracts, 81-37. Mr. and 
Mrs. Webb, Mr. Bernard Shaw, and Mr. Graham Wallas have been prominent 
among those who have contributed by their pens and by their practical work 
on varioos London authorities to the exposition and realisation of Fabianism. 
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the Conservative party long ago deprived Liberalism of any 
claim to monopolise social policy. Mr. Chamberlain and his 
followers have driven Conservatism further upon the advanced 
lines sketched out by Disraeli and the Young Englandera. 
The ** forward " Conservative school of thought is not merely 
theoretical or fEmcifuL It has undoubtedly made itself felt 
in Parliament by promoting such legislation as the Workmen's 
Compensation Acts ; ^ and its influence is perhaps even stronger 
among the Conservative members of Borough (and we may 
add of County) Councils, who are often accused by anxious 
ratepayers of ' being '' more radical than the Sadicals." 
Moreover, in the old Liberal pcurty moulded by Gladstone 
there still remains an element of monied men and capitalists, 
— extremists, it may be, of the laissez-faire school, who exercise 
an influence and weight in the counsels of the party in 
proportion rather to their subscriptions than to their numbers 
or ideas. 

It may be said, then, that where municipal parties have 
been formed under the pressure of municipal socialism such 
parties are not connected with the older party divisions 
known to national politics. The Moderates, who are generally 
opposed to the extension of municipal undertakings, depend 
for their strength upon the rich landlords and capitalists, and 
all who dislike additions to the rates. They support mono- 
polies and vested interests. The Progressives, on the other 
hand, draw their strength from the leaders of the Trade 
Unionists and from the more public-spirited members of the 
middle classea Nevertheless this tendency to divide muni- 
cipal parties upon strictly municipal lines seems to be passing 
away. London's example has been little followed ; and even 
in London, as we have seen, the stream is now setting in the 
other direction. The existence of definite organisations with 
expert secretaries and agents, kept up at considerable cost by 
the two great parties of the State in every considerable town, 
is naturally an attraction to the local politician who wishes to 
enter public life as a borough Councillor. 

There is another cause— difiTerent, yet closely connected. 
Nineteenth-century England had no labour party of a specifi- 
cally political character, and the failure or imwillingness of 

1 1897 and 1900. 
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the English workman to form such a party has not only had 
a dedaiye beanng upon the course of national ^^jg^^^Q^^ 
politics during the nineteenth century, but it political 
goes a long way to explain our difficulty and to ^^^ ^"^' 
account for the non-appearance of municipal parties uncon- 
nected with Liberal and Oonservative organisations.^ 

Since the extensions of the franchise in 1867 and 1885 
the trade union organisations have at various times and in 
various places been able to control Parliamentary elections, 
and have used their influence sometimes on the Conservative, 
sometimes on the Liberal side, according as the one party or 
the other seemed most likely at the moment to forward the 
particular interests of organised labour. But more often they 
have abstained from exercising upon their members any official 
pressure.^ Hence it has come about that the programmes of 
the Conservative and of the Liberal party have been equally 
influenced by the voice of Labour. Bivals for the favour of 
the masses, they try to outbid one another by the ofiTer of social 
reforms and fiscal favours to those who eventually obtained 
the franchise in consequence of a similar race.' The result has 
been that the social policy, as well as the organisation and 
s^tegy, of the two historical parties has begun to converge.^ 

^ Thus tlie avowed tactics of the Fabian Society were to '* permeate " the 
Liberal party, ue, to tarn it into an instrament for the realisation of Fabian 
polioy. This reminds us of Radical strategy in the first half of the centnry. 
The Radicals preferred to try to convert the Whigs by acting npon their left 
wing rather than to form a separate party organisation. Cf. Harris, History 
of the English Radical Party ^ p. 886 sgg. 

' On the other hand, the Labour members in the House of Commons have, 
with one or two prominent exceptions (Independents or Socialists) been 
definitely and avowedly members of the Liberal party. 

' " What was a conflict last year is a race now," said Lowe in 1867. 

^ The Unionist party has not been behind its opponents in readiness to alter 
the conditions of social and municipal life. This is partly the cause and partly 
the efTect of its composition. In the Parliaments elected in 1895 and 1000 the 
great towns sent an overwhelming majority of Conservative or Liberal Unionist 
representatives to the House of Commons. Glasgow, Birmingham, Manchester, 
and Bradford, which are among the most advanced and enterprising munici- 
palities of the United Kingdom, sent only one Liberal member to Parliament 
in the General Election of 1900 and only three in 1895. Out of the 59 London 
representatives, 50 Unionists were returned in 1895 and 51 in 1900. Mean- 
while the Progressive party on the London County Council had secured an 
almost equally overwhelming m^ority. Cf. for the attitude of Conservativea 
in municipal politics an instructive article in the Municipal Journal (London ), 
1898, p. 108. 
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Indeed, broadly speaking, a tendency to pare down domestic 
controversies has of late years characterised domestic politics 
in England. The workiimg of municipal socialism upon 
municipal politics constitutes only a small and exceptional 
chapter in the development of parties, for there too the 
widening of the franchise and the increasing influence of the 
Weakneaaof *^*"^^ union votc have made it impossible for 
doctrmairo any party to set itself in complete opposition to 
SocUiiam. ^^^ masses and their interests* All serious cimdi- 
dates for local honours must occupy some ground in common, 
and the tendency has been for this common occupation to 
extend. Only because municipal socialism, as preached by the 
Fabians, was at first confused or identified in England with 
sharper and more theoretical doctrines of German coinage has 
it been at all possible to make this so-called municipal socialism 
a principium divisionis in municipal politics, and so, tempore 
arily at any rate, to push the older parties into the back- 
ground. Already these imported ideas have lost much of 
their original brightness. The eyes of Badical reformers have 
been opened by disappointment& The upper classes have 
learnt the wisdom of concession. Above all, the common 
sense of the country has helped to make a middle line between 
the two extremes, and to keep local administration on a steady 
course. In many cases the sharp antitheses of rival doctrinaires 
have already been levelled and smoothed away by practical 
administration. In London, as we have seen, special circum- 
stances have created and preserved a controversy between 
Moderates and Progressives, which still serves as a dividing 
line in local elections throughout the Metropolis; for the 
attempt of the Moderates in 1901 to identify themselves with 
the Unionist party was not successful, many Liberal Unionists 

^ still preferring to give their support to the Progressive party. 
Sut in other leading towns the questions of principle involved 
in this struggle have been decided, hard doctrines have been 
softened, and municipal elections are simply a struggle be- 
tween the two political parties for the control of the Town 
Council — ^in the phraseology of Liverpool, " to capture or to 

^keep the Town HalL" 

Another consideration quite unconnected with municipal 
government as such has hitherto been barely noticed. 
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Municipal elections in English towns are conducted on 
political party lines, because they serve as a useiul pre- 
liminary exercise, and as a test of the strength of parties in 
view of the Parliamentary elections. A Parliament may 
last for seven years, and in so long a period of inaction there 
would be danger of the party machine becoming rusty. 
Municipal elections are regarded as an invaluable device 
for keeping up the spirit and the efficiency of pcurtiea But 
what is necessary to parties contributes also to the welfEure 
of the State. All democratic countries require for efficiency 
of administration a strong and bracing atmosphere of public 
opinion. It is necessary that the public interests should be 
constantly watched and criticised from party standpoints. 
A condition of political disquiet, or at least of perpetual 
motion, is as necessary for the health of democracy as air 
to animal Ufe. So far that plank of the Chartist pro- 
gramme which demanded annual parliaments has not been 
carried; but in the constitution of local authorities the 
principle of an annual appeal to the people has been liberally 
recognised. One of the consequences of this is that 
municipal — and as we shall presently see — other local 
elections are gradually being drawn more and more into the 
net of the political organiser. 

To enter into any detailed investigation of the organisa- 
tion of English parties would be beyond our purpose. Their 
present construction resembles a pyramid; for (Wj^jg^^^^ 
while they rest, or profess to rest, on a broad the two great 
democratic basis, they narrow upwards, and are Pities. 
finally crowned by a very small circle of men, who quietly 
pull the wires, and exercise a great though imseen influence 
upon the party, especially in humdrum times. In towns 
like Birmingham and Liverpool, which approximate most 
closely to the caucus system of the United States, the 
control of the two political parties is almost as supreme 
over the organisation of municipal elections as over that of 
Parliamentary elections. This caucus system consists in a 
combination of democratic associations with a strong 
executive Each ward usually has its association, each 
association its committee. The associations are federated. 
Their delegates meet yearly at a general meeting, and elect 
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a central oominittee of leaders for the whole town. The 
central committee appoints officers, paid and unpaid, to 
carry on the work of the party. Such is the ordinary form 
of both Conservative and Liberal organisations in the large 
towns.^ 

The more scrupulously democratic forms are observed in 
the constitution of a party executive, the more freely are 
large powers conferred upon it, and the more readily are its 
constituents disposed to trust to its discretion. The executive 
committee usnally includes a chairman, a treasurer, and a 
secretary. These are the honorary officers. Under them 
vrill be a paid agent, with such sub-agents and clerks as the 
association may be able to afford. In London, of course, 
each party keeps up a central bureau with a highly paid 
secretary, a number of skilled agents and paid lecturers, a 
publication department, and whatever else ingenuity can 
suggest and the party purse buy.' The secret of successfol 
party management lies in the right use of this instrument by 
the leaders. A man who wants to lead one of the two 
/great parties into which the English people is divided must 
know, not only how to command and direct, but also bow to 
discover the speed and gauge the depth of popular currents. 
It is mastery of political pcfychology — the psychology of the 
crowd — that makes a party leader in a democracy, and 
enables him to get a maximum of work with a TniTiimnTn of 
\^^ friction out of the party machine. 

This party system, which has made the election of 
Parliamentary representatives a battie between two great 
armies led by their own generals, and controlled in laige 
questions by a central organisation and a central policy, 
leaves nevertheless to the local associations a perfectiy finee 
hand in dealing with questions of personal or purely local 

^ The PrimTose League miut not be identified with the Gonserrative and 
Liberal Unionist organisationB. Founded to oommemoTate Lord Beaoonafield, it 
is primarily intended to interest women and make them useful in the work of 
the Tory party. It proTides many local teas, dances, and entertainments ; 
but it is not supposed to choose candidates, or to interfere with their 
choice ; and the Primrose Dames do not usually concern themselves with 
local government. 

' The paid officials of the bureau are under the control of the Chief Whip, 
who is expected to be loyal to the leader of the party. 
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interest. Here again we have an explanation of the part 
which is played by a party caucus at municipal elections. 
The organisation lends its aid without attempt- ^j^^ ^^^^ 
ing to formulate the policy. A Schnadhorst or in mniiicipai 
a Middleton would never dream of attempting ^^^ctions. 
to dictate a municipal programme in return for the aid 
afforded by the local agent of a party to candidates at a 
Town Council election. Nor, generally speaking, are the ward 
conmiittees fettered in their choice of candidates by the Central 
Liberal or Conservative Association of a large town. In short, 
the organisation of municipal elections on party lines involves 
little or no interference with local wishes, as regards either 
men or measures. The democratic principle of local autonomy 
is scrupulously observed. The municipal elections may be 
likened to the yearly manoeuvres of an army. They serve to 
attract recruits and subscriptions, as well as to exercise and 
improve the organisation. Many prominent politicians have 
learned here the elements of their craft. But it is equally^ 
true that in most large towns active assistance to one or 
other of the great political parties is the easiest if not the 
only entrance to the Town Council Only in exceptional 
cases are independent candidates, or candidates 
unacknowledged by either of the two great ^^^* 
parties, successful Even in Bradford, which 
was one of the strongholds of the Independent Labour party 
in the years of its strength (1891-97), this rule has held 
good. In the six years mentioned, the Independent Labour 
party in Bradford ran thirty-six candidates for the Bradford 
Town Council Twenty of these candidates fought three- 
cornered contests against both a Liberal and a Conservative 
candidate. But of these twenty only one was elected. The 
remaining sixteen fought "straight fights," seven against 
Conservatives, eight against Liberals; and of these sixteen 
eight were successful — " a fact," as oAe of the local newspapers / 
once observed, "which tells more powerfully against inde- ' 
pendent action than any number of speeches and articles." , 
It would indeed be difficult to find any great English towiv" x^ 
outside the Metropolis with a Municipal Council elected on ^ 
other than party lines. In large centres of industry like 
Manchester, Liverpool, Leeds, and Birmingham, the caucus 
VOL.1 T 
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BTStem is particularly strong and active in ?Aunicipal elections. 
' However well a man may have served his town, he is liable to 
be turned out by his political opponents when at the end of 
his three years' term he seeks re-election. This indeed is 
admitted and deplored as an unfortunate incident of the 
party system; and such men can generally count on an 
Aldermanship, even when they belong to the minority, unless 
parties are very evenly divided. In feict, in some boroughs 
there is an understanding between the two parties, that the 
minority shall have its proportionate share of Aldermen. 

It must not be supposed that the general body of the 
burgesses always share in the excitement, much less in the 
bitterness, of the rival candidates and caucuses. In the old 
days, before the introduction of the ballot and the establish- 

Popuiar ni6ii* of a popular system of education, election 
interest in riots were common, and in many places the 

elections. declaration of the poll at municipal as well as 
Parliamentary contests was apt to be accompanied by stone- 
throwing and other acts of violence. There is probably 
more genuine interest (and far less rowdyism) now than ever 
before, and the proportion of uncontested as compared with 
contested elections is no doubt less than it used to be. But 
that proportion is considerable, and leads to the conclusion — 
which may likewise be inferred from the fact that the 
number of unpolled electors is almost invariably greater in 
municipal than in Parliamentary contests — ^that the burgesses 
do not believe in the distinction between Liberal and Con^ 
servative candidates for their Town Council. They r^ard 
the distinction as unreal They know that the laws must be 
carried out whichever party is in power, and that the 
administration of the town will depend on the quality, and 
not on the political colour, of the Councillors.^ 

^ In a year shortly after the Home Rule split, noticed by Shaw, no contests 
occurred in fifty boroughs, mostly, however, of small or middling sise, though 
some were considerable places, such as Halifax, Bochester, Windsor, Colchester, 
Lincoln, and Reading. In Derby, and in three of the great ports — ^Newcastle, 
Plymouth, and Cardiff, only one ward was contested. In the municipal electioiis- 
of November 1893, out of Birmingham's eighteen wards six were contested, in 
Leeds fifteen out of sixteen, in Bristol six out of sixteen, in Nottingham six 
out of sixteen, in Huddersfield three out of thirteen, in* Liverpool twelve 
out of sixteen, and in Manchester seventeen out of twenty-five. Cf. Shaw, 
MunicipcU Government^ pp. 48-51. 
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Hopeless candidatures are frowned upon not merely as 
frivolous and vexatious, but because the ofiGidal costs have to 
be defrayed out of the borough fund to which all ratepayers 
without distinction of party contribute. 

An influence so various and so changing as that of party 
upon municipal politics may seem to defy generalisation. 
Tet its investigation has brought one or two broad truths 
to light. In the first place, the hold of the parties upon 
municipal elections has strengthened in the last ^^ workiM 
few decades. Second, the victorious party ofthepurty 
usually employs the aldermanic system to »y»*Mtt . 
strengthen its own party, although in the choice of Aldermen 
long service and success in administration are— -other things 
being equal — preferred. Again, as we have already noticed, 
labour organisations have not as a rule entered the municipal 
field. Their tactics here have been the same as in national 
politica Since 1894 the Independent Labour party has 
indeed made considerable efforts to storm the council 
chambers of some of the larger boroughs, but with only 
slight success. There are working men and trades unionist 
in the Town Councils, as there are working men and trades 
unionists in Parliament.^ But their number is still small, 
and grows very slowly. It generally happens, moreover, that 
members of trades unions are elected under the auspices of one 
or other of the political parties. Thus the City Council of 
Liverpool included in 1894 four trades unionists, three of 
whom were Conservative and one Liberal* — a typical example 
illustrating the unsubstantial and almost frivolous character 
of divisions, which exist, not to express any profound conflict 
of local opinion or programme, but simply and solely to main- 
tain and stimulate party life and party organisation. 

In recognising the external act of voting for the Town 
Council as an incident of the standing conflict between the 
two political parties, we must again dwell upon the danger 

^ West Ham is the only manioipal borough which has been governed for 
any length of time by a Socialist minority (cf. Labour Annual for 1900, p. 82). 

' Mr. Clare, the Town Clerk, speaking of Liverpool mnnicipal elections, in 
reply to a question put to him by the Royal Commission of 1894, said : ''I 
think, with about two exceptions, a candidate would have little chance of 
receiving any votes unless he was either a Tory or a Liberal or an Irish 
Nationalist or connected with the Labour party." 
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of allowing our imagination to project this conflict into 
the council chamber and the committee rooms. Too much 
importance may easily be attached to the heated speeches of 
rival candidates. The elections over, party colour rapidly 
And itB influence ^^^ ^^^ absolutely disappears from the 

onmunicipia ordinary business of municipal administratiou. 

'*^'"*''*^*^°"- Nor does any idea of securing valuable patron- 
age often enter into the calculations of party managers. The 
desire of power for its own sake is doubtless a strong motive ; 
but the main object, as we have said, is to try the strength 
and, if possible, to demonstrate the superiority of the party. 
There is no idea of "capturing" the (Government, as Lord 
Salisbury once advised the Church party to capture the 
schools. For according to the law and custom of municipal 
institutions in England, there has been since 1836 nothing 
to capture. A municipal spoils system in England is almost 
unthinkable. The whole structure of municipal government, 
with its permanent staff of officials, nominally dismissable at 
pleasure, but practically appointed for life, is opposed to any 
open abuse of the party system. The publicity which 
attends every act of administration, the criticism of the local 
press,^ eager to improve its circulation by unearthing a 
scandal, all tend in the same direction. A sense of public 
duty and the desire to be respected and honoured by his 
fellow-citizens are the great motives which induce a man to 
enter public life in England, and having entered it, to guard 
against the suspicion of jobbery or corruption of any kind 
on his own behalf, or on that of his relatives and friends.^ 

' A good local newspaper, fearless and independent, is a great power for 
good. It was through the local press of Manchester in the autumn of 1900 
that the electiye auditor compelled the Manchester City Gooncil to take up 
the case of Alderman Higginbotham, with the result that the Alderman, then 
on the point of being made Lord Mayor, was forced to resign. 

' An important appointment, such as that of Town Clerk, often leads to a 
party conflict, and the majority commonly insists on appointing a man of its 
^ own colour. But Town Clerks are seldom men who have taken an active 
/^ part in politics. Mr. Clare, the Town Clerk of Liverpool, never gave a 
political vote. See his Evidence before the Commission on the Amalgamation 
of London, p. 317. In his Municipal GovemrMtU in Oreat Britain (p. 63 sqq.), 
Shaw contrasts the British with the American system, and shows how much 
more favourable is the former "to the selection and retention of capable and 
honest men." On American Municipalities, of. Bryce's American Common' 
wcalihf vol. i. p. 608 sqq. 
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Democracy and publicity together produce a sense of re- 
sponsibility in the elected representatives of the town which 
makes them anxious to act, or at least to appear to act, in 
all public matters solely in the interests of the town and of 
the ratepayers whom they represent. Thus in the course of 
the nineteenth century there has grown up in English towns 
a practical understanding between influential people of all 
classes in favour of a pure and honest system of municipal 
administration. The consequence is that we are able at the 
beginning of the twentieth century to draw ^ picture of 
town government contrasting in every respect favourably 
with that which prevailed under the corrupt, slothful, un- 
representative corporations in the age preceding the reform of 
1835. The contrast may well justify philosophers in the hope 
that the establishment of a ripe democracy will always lead to 
good and honest administration by a people that has trained 
and practised itself in the school of self-government. 

That the ordinary work of administration is free from\ 
party influences, surprising as it seems, is too well attested | 
to admit of doubt The Town Clerks of Nottingham and 
Liverpool, in their evidence before the Boyal Commission 
of 1894, were inclined to ascribe it partly to the action of 
the Aldermen, who were said to " give stability to the action 
of the Council " ; Mr. Clare (the Town Clerk of Liverpool) 
also approved of the annual election of one-third of the 
Council, because " by having this annual election I find from 
experience that the most burning questions in connection y 
with the administration of the town are discussed prior to ^ 
the November elections, and I think that is very beneficial.'' 
These "burning questions" are questions of policy which 
create differences of opinion, such as whether a lease of 
tramways to a company should be renewed, or whether some 
municipal service or other should be undertaken. The party 
in power takes one view, and the other pcurty naturally 
opposes them. Divisions also arise through a conflict of 
interest. A capitalist, or a group of capitalists, or a trades 
union, may have a party in the Council which will befriend 
them in case they are injured by the action of one of the 
Council's Committees. Often financial questions arise in the 
course of an election campaign. Is there to be an increase 
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in the rates, or shall there not rather be a reduction of 
expenditure? Shall the Corporation make a profit on its 
tramways in relief of rates, or shall it reduce the fares? 
Sometimes these questions are debated on purely party lines, 
and decided by the result of the elections. Often they are 
allowed by the party managers to remain open questions, and 
a candidate may then adopt whatever line he chooses. 

This chapter must not conclude without a word upon a 
certain trait or characteristic of popular government in 
^England which intimately concerns the con- 
^•J2;;^«*stitution and work of Town Councils. The 
gradual substitution of a democratic for a 
privileged franchise has not done away with the governing 
classes. The English nation is still led by Society, and if 
religious qualifications have been almost swept away and the 
advantages of birth reduced, the superiority conferred by 
wealth and education has rather increased than diminished. 
In the national and municipal Parliament alike a man of 
very moderate ability, who combines a heavy purse with a 
fluent tongue, is looked up to as one naturally entitled to 
share in the councils and leadership of a party. The 
Municipal Corporations Act of 1835 put an end for ever to 
a corrupt system which rested largely on the patronage 
exercised over boroughs by the landed nobility, and set up 
instead representative governments responsible to the middle 
classes. But men of rank or wealth who chose to throw 
themselves into the new work, and to accept the spirit as 
well as the letter of the new law, were eagerly requisitioned 
and welcomed ; and when the franchise was extended lower 
and lower down the social scale, until it practically embraced 
the whole community, and gave the working classes a potential 
control over municipal as well as Parliamentary elections, 
democracy was not found to have deprived the upper classes 
of political leadership. It is true that in most of the large 
towns individual workmen are elected to serve on the 
Borough Council, but it is difficult, as we have said, to point 
to a single important case (West Ham excepted) in which 
municipal administration is controlled by representatives who 
are themselves working men. The chief reason is that only 
a very small section of the working population of the 
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United Kingdom regards itself as a distinct and isolated 
chuBS with separate economic and political interests. British 
workmen are inclined to jealousy and suspicion. They do 
not always care to see their fellows in positions of authority. 
They know, and perhaps exaggerate, the temptations to which 
a man of small and precarious income, placed in a conmiand- 
ing position, is necessarily subject; and workmen are well 
disposed to accept the advances made to them by men of 
wealth, leisure, and education, who are often ready enough to 
sink the interests of their particular "set" in those of the 
community, and often to devote all their energies to the 
promotion of the well-being of the poor. At any rate, be 
the cause what it may, the British workman does not as a 
rule regard himself as a member of an isolated class, and hap 
no particular predilection in favour of candidates of his own 
station at either municipal or national electiona Nor has he 
any reason to be dissatisfied with the results of his attitude 
60 far as the municipal councils are concerned. Not only 
are the most ef&cient members of his class left free to devote 
their spare energies to the management of trade unions, 
co-operative societies, benefit clubs, and similar organisations, 
but the work of the Municipal Councils has been directed to 
an ever-increasing extent towards improving the moral and 
material happiness of those least able and least successful in 
the struggle for being and for well-being. 
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CHAPTER V 

THE LAW OF MUNICIPAL ELECTIONS 

Before describing the Town CouncU, it is necessary to com- 
plete our account of municipal elections by a summary of the 
legal provisions under which they are held. 

I. The BurgesB'Boll 

First, then, of the preparation of the lists of electors.' 
Ever since 1835, when the whole system of municipal govern- 
ment was reconstructed and entrusted to the general body of 
burgesses, the necessity of providing a true and authentic ex- 
pression of their will has been fully recognised in England, 
and has led to the enactment of an elaborate and complicated 
series of electoral laws. The absence of administrative control 
or supervision over elections by any central department of 
government has accentuated the necessity for securing the 
vote, that most important of all the acts of citizenship, by 
every kind of legal safeguard. In this, as in all the depart- 
ments of English local government, no pains have been spared 

^ The law of the subject is mostly contained in Part III. of the Municipal Cor- 
lx>rations Act 1882, sees. 44-49, Parliamentary and Municipal Registration Act 
1878, and County Electors Act 1888. But there are no less than thirty-four 
Acts in force which bear upon the preparation of the burgess lists. It is one of 
the most minute and detailed branches of English public law. But the outline» 
are simple and clear. 1. The registers of parliamentary and municipal voten 
are revised jointly once a year. 2. The lists are prepared not by the Town 
Council or one of its organs, but by the Qyerseers, who are historically a distinct 
and independent authority. 8. Both lists are finaUy revised and sanctioned 
by a qualified official in a court open to the public 

Cf. what has already been said on this subject in Book II., Part I., chap, ii., 
pp. 245-249. 

280 
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to elaborate and improve the indispensable conditions of a pure 
and effective democracy. There is a close and unmistakable 
connection between the provisions for municipal elections and 
those which have been gradually constructed by the Legislature 
for parliamentary purposes, for English statesmanship has 
always understood that in both cases the problem is the same — 
namely, how to actualise self-government by giving the people 
perfect &eedom in the choice of their representatives. Accord- 
ingly, the connection which we have already traced between 
local bodies and Parliament in regard to the widening of the 
suffrage has been equally marked in the development of the 
machinery and procedure of elections. The preparation of 
lists of voters is now practically a single operation both for 
parliamentary and municipal purposes. The Parliamentary 
and Munici{^ Begistration Act 1878, in conjunction with the 
Parliamentary Begistration Act 1 843 and a number of amending 
statutes, provides for making the lists of parliamentary electors 
and municipal burgesses simultaneously. Our present task is to 
describe summarily the present state of the law. First, then, 
as regards the preparation of the register of municipal voters.^ 
The work of preparation may be said to begin in April, for 
on some day during the week ending 15th April a Town Clerk 
must send precepts, notices, and instructions to the Overseers 
in respect of the new lists. On the 10 th of June he issues 
his precept to the Overseers to make out the 
lists of parliamentary and other voters. On the ^^*St^ ^ 
20th of the same month it is the duty of Over- 
seers to afi&x to church doors or other convenient places notices 
to persons entitled to vote, calling upon them to make claims 
before 25 th August. Between the 1st and 20th of June the 
Overseers should also give notice to voters who have not paid 
their poor rates and assessed taxes up to 5th January to do so. 
Those who neglect to do so before 20 th July are disqualified 
and struck off the lists along with those whose names have 
been sent in by the Believing Officer as having been in receipt 
of poor relief. By the beginning of August the lists must be 
ready, and must be affixed to church doors during the first two 
Sundays of the month. During the whole of August rate- 
books may be inspected by voters and claimants; but the 

1 Gf. also pp. 245-249. 
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25 th of August is the last day for claims and objections. 
Accordingly, on that day Overseers make up their lists of 
electors' claims and objections ^ in the prescribed form and 
forward them to the Town Clerk, whose duty it is to lay 
them before the Bevising Barrister. The Courts of Bevising 
Barristers must be held at some time or other between 8th 
September and 1 2th October, and notice given beforehand of the 

exact date at which each court will be held. 
'*^;^^« Bevising Barristers (whose number for England 

and Wales was fixed at 9 7 by an Order in Council 
of the year 1896) are barristers of not less than seven years' 
standing. Members of Parliament and persons holding offices 
or places of profit under the Crown are disqualified.* Bevising 
Barristers are appointed annually by the Senior Judge of 
Assize for the county who has actually travelled the summer 
circuit, or part of it. Each Bevising Barrister has his district 
in which he must hold open Courts of Bevision, his " circuit'' ' 
beginning, as we have said, on or after 8th September, and 
ending on or before 12th October. The Courts of Bevision 
are held by the Bevising Barrister (a) at every polling -place 
for the county in his district ; (b) at other places in his dis- 
trict which he may deem expedient ; and (e) at any town near 
a polling district which may be prescribed by the Local 
Authority having power to assign polling-places in the county.^ 
His court opened, the duty of the Bevising Barrister is to 
examine the various lists of voters, to strike out the names 
of those who are proved to his satisfaction to be dead or 
disqualified, and to add the names of those who are proved to 
be qualified. Persons examined must be examined on oatL 

^ In order that electors may.be duly warned, ''objections*' are affixed to 
church doors on the first two Sundays of September. 

* Curiously enough, the office of Recorder of any city or borough is expressly 
excepted. (See M.C.A. 1882, sec. 163). 

' The remuneration of a Revising Barrister for his annual circuit is 250 
guineas (to include travelling and other expenses), which is paid to him by 
order of the Treasury after the termination of his last sitting. For further 
information see 37 and 38 Vict c 53, sec. 1, and the Parliamentary Registra- 
tion Act 1843. A comprehensive account of the functions of the Revising 
Barrister will be found in the Encychpasdia of the Laws of England (edited 
by Mr. Wood Renton). 

^ The County Ouncil, by the Local Qovemment Act 1888, sec. 3 (XIL) ; cf. 
sec. 34 (6). Previously the power belonged to Quarter Sessions. 
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Those who appear before the Court must appear in person or 
by agent (solicitor), but not by counsel (barrister).^ The 
business is got through very rapidly, because in practice the 
claims and objections are usually made by the party agents or 
by solicitors acquainted with the law. The Bevising Barrister 
must decide claims and objections in accordance with the rules 
of proof laid down in the ruling statutes. On questions of 
fact his decision is final But if a point of law is involved, an 
aggrieved person may give notice before the rising of the Court 
that he desires to appeal The appeal is to the King's Bench 
Division, stated in the form of a special case and signed by 
the Bevising Barrister. If the Bevising Barrister refuse or 
n^lect to do so, the aggrieved person may apply to the High 
Court for a rule calling upon him to show cause why an order 
should not be made directing the appeal to be entertained.^ 

When the lists have been gone through and all claims and 
objections decided at all the courts on his circuit, the work 
of the Bevising Barrister ends with the delivery of the revised 
lists to the Town Clerk or to the clerk of the County Council 
on 12th October. The lists are printed, and a printed copy, 
examined by the Town Clerk and signed by him, becomes the 
burgess-roll of the borough. The burgess-roU must be ready 
and completed on or before 20th October, in order that it 
may come into operation on the 1st of November, when the 
municipal elections are held.' The registers of Parliamentary 
electors do not come into force until 1st January. 

IL The Procedure at Municipal Elections 

From the preparation of the lists we pass to the procedure 
at elections. Where the town is divided into wards the 
burgess-roll is made in separate rolls, called ward-rolls — one 
for each ward ; and the ward -rolls collectively constitute the 

^ Cf. O'Connor v, Nicholson (1891), 1 Fox and S. 250. In certain cases 
names should be expunged from the list whether they are objected to or not 

> See Parliamentary and Municipal Registration Act 1878, sees. 87, 88. 
For an instance of a case in which special leave was given to appeal from the 
Queen's Bench Division to the Court of Appeal, cf. Glutterbuck v. Taylor, 1896, 
1 Q.B. 895. 

* See M.C.A. 1882, sec. 45. The burgess-roll continues in operation for 
the twelve months beginning on Ist November. 
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bmgess-roll. A burgess can only be enrolled in one ward, 
and can only vote in one ward ^ — a very democratic proviaon, 
in marked contrast to the formidable system of plural vot- 
ing which still prevails at Parliamentary electiona In the 
smaller boroughs, which are not divided into wards, a third of 
the Councillors are annually elected by the whole body of 
burgesses enrolled in one general Ust.' In large towns the 
wards themselves, and consequently the ward-rolls, are often 
subdivided into polling districts. 

At an election of Councillors for a whole borough the 
Mayor is the returning ofBcer, and at a ward election the 
returning officer is an Alderman assigned for that purpose by 
the Council* at the statutory meeting on 9th November. 
" Nine days at least before the day for the election of a 
Councillor the Town Clerk shall prepare and sign a notice 
thereof, and publish it by fixing it on the Town Hall, and, in 
the case of a ward election, in some conspicuous place in the 
ward,"* 

In a municipal as in a parliamentary election two stages 
are distinguishable — the nomination and the polL Nomina- 
tion is indispensable for any person who wishes 
HOToination ^ Stand as Candidate for a Town Council ; and 
a nomination is no nomination unless it is 
" valid," i.e. conducted in accordance with the rules scheduled 
in the Municipal Corporations Act of 1882.^ Briefly stated, 
the rules for nomination amount to this: the nomination 

1 M.G.A. 1882, sec. 45 (6), and sec. 51 (2). Under M.C.A. 1885, sec 44, » 
burgess, though he might only give one vote, might be enrolled in respect of 
distinct premises in two or more wards, and might choose the ward in which 
he should give his vote. 

* M.G.A. 1882, sec. 45 (4). 

* See M.C.A. 1882, sec. 58. If the Mayor or Alderman is disqualified or 
unable to serve, section 67 applies. 

^ M.C.A. sec 54. At common law the door of the parish church is the 
proper " conspicuous place " for affixing notices which it is required to publish 
and make known. 

B In Part II. of the third schedule ; see sees. 55 and 56 of the Act. Then 
is, however, an important distinction between the provisions contained in the 
body of the Act and the rules scheduled. For by section 72, "an electioB shall 
not be invalidated by non-compliance with the rules in the third schedule, or 
mistake in the use of the forms in the eighth schedule, if it appears to the 
court having cognisance of the question that the election was conducted 
in accordance with the principles laid down in the body of this Act '* (cf. 
sec. 241). 
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paper of a candidate for the office of a Councillor must be in 
writing and must be signed by a proposer and seconder and 
eight others, all burgesses of the borough or ward ; the paper 
must give the candidate's name in full, his place of residence, 
and other ioformation ("description"); every nomination 
paper must be delivered by the candidate, his proposer, or 
seconder, at the Town Clerk's office, seven days at least before 
the day of election, and before five o'clock in the afternoon pf 
the last day ; on the following day the Mayor must give his 
decision in writing as to the validity of the nomination ; if 
an objection is made, and the Mayor disallows it, his decision 
may not be disputed; "but if he allows the objection his 
decision is subject to review upon an election petition." ?o 
Lord HerscheU, in a case which came before the House of 
Lords in 1888. Lord HerscheU added — 

Now, those proviaions (in the Third Schedule of the Mnnicipal Cor- 
porations Act 1882) appear to me to indicate that it could not have been 
intended that the Mayor sliould entertain such a question as the qualifi- 
cation of a candidate ; because it is impossible to suppose that a question of 
that sort should — on, it may be, very imperfect information and without 
legal assistance — be finally and conclusively determined by the Mayor. 
But when the Mayor has once investigated the objections arising to any 
nomination paper, and upheld its validity, then the candidate is validly 
nominated.^ 

It should be added that, by the tenth rule of Schedule IIL, 
Part IL, the signature of a buigess who signs moie nomination 
papers than one is inopeiative in all but the one first delivered. 
At least four days befoie the election the lists of candidates 
validly nominated, with their abodes, descriptions, proposers, 
and seconders, must be printed and fixed on the Town Hall, and, 
where the borough is divided into wards, in some conspicuous 
place in the ward. Finally (by rule 17), where the number 
of valid nominations exceeds that of the vacancies, " any candi- 
date may withdraw from his candidature by notice signed by 
him and delivered at the Town Clerk's ofiice not later than 
two o'clock in the afternoon on the day next after the last day 
for deliveiy of nomination papers." 

After nomination— election. Whether there will be a poll or 
not depends on the ratio between the number of candidates and 
the number of vacant seata There are three possible cases. 

^ See Pritchard «. Mayor of Bangor ; 13 Appeal Cases, at p. 257. 
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1. The candidates may be exactly equal in number to the 

vacant seats, or 

2. They may be more, or 

3. They may be less. 

Only in the second contingency does a poll take place. 

In the first case no voting at all is necessary, and all the 
nominated candidates are, in the words of the Act, " deemed to be 
elected." The Setuming Officer declares the candidates elected, 
and publishes the result not later than eleven o'clock upon the 
1st of November, or, in the case of a by-election, i)n the day 
fixed for the polling. Nor is a poll required in the third case, 
for the candidates who have been nominated are deemed to be 
elected, since there has been no contest. The seats which are 
still left vacant are filled by those retiring Town Councillors 
who previously received the largest number of vote& If, how- 
ever, the previous poll was equal, or the retiring Councillors 
were also elected without a contest, then it fedls to the 
Mayor, at his own pleasure and discretion, to select the neces- 
sary number of retiring Councillors ; and those he selects are 
" deemed to be re-elected." ^ 

In the second and remaining case a poll is necessary, and 
The Uw of f^ ^h® mode of conducting it we must refer again 

polling. to the principal Act (M.C.A. 1882). 

Sea 68 (1). — If an election of oouncillois is contested, the poll shall, 
as far as circumstances admit, be conducted as the poll at a contested 
parliamentary election is, by the Ballot Act 1872, directed to be con- 
ducted ; and subject to the modifications expressed in Part III. of the 
Third Schedule, and to the other provisions of this Act, the provisions of 
the Ballot Act 1872, relating to a poll at a parliamentary election (includ- 
ing the provisions relating to the duties of the returning officer after the 
close of the poll), shall apply to a poll at an election of ooundUorsL 

Without entering at length into the minute and com- 
plicated details of the Ballot Act of 1872, which substituted 
secret for open voting at English elections, or into the 
modifications^ with which it is applied to municipal elections, 
we shall attempt to describe briefly those main provisions 

^ See M.C.A. sec. 56. 

* See M.C.A. 1882, Schedule III., Part III. A carious modification of the 
Parliamentary provisions of the Ballot Act is also contained in the body of 
the M.C.A. 1882, sec. 68 (6), with regard to the appointment of agents. Cf. 
Ballot Act, 1872, sec. 20 (6), which is practically repealed. 
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which were intended to guard votes against the possibility 
of detection, i.e. to secure the secrecy of the ballot ; and at 
municipal elections the Betuming Officer, as we have seen, is 
" the Mayor or other officer who, under the law relating to 
municipal elections, presides at such elections " ; ^ and it is 
his duty to see that the various provisions for this purpose 
are properly carried out. The Mayor then has to set in 
motion the machinery of municipal elections. Four days 
before he must give public notice of the situation, division, 
and allotment of polling station& He must appoint officers 
to take the poll and count the votes. He must see that 
every polling station is provided "with such number of 
compartments in which the voters can mark their votes 
screened from observation" as may in his judgment be 
" necessary for effectually taking the poll." ^ It is his business 
also to see that a sufficient number of ballot papers (with the 
names of all candidates printed in the proper form) are 
provided. The voter attaches a cross to the name of the 
candidate or candidates for whom he wishes to vote.^ 
Illiterate voters affix their- marks in the presence of repre- 
sentatives of the candidates. The illiterate voters must be 
entered in the burgess lists with a note of explanation in 
each case. It should be observed that once on the burgess- 
roll a person is entitled to vote during the year in which that 
roU is in force. The following provision, which explains itself, 
illustrates English jealousy of any official interference with 
the voter : — 

(1) At an election of oonncillors, the presiding officer shaU^ if required 
by two burgesBeB, or by a candidate or his agent, put to any person 
offering to vote, at the time of his presenting himself to vote, but not 
afterwards^ the following questions or either of them : — 

(a) Are you the person enrolled in the buigess [or ward] roll now in 
force for this borough [or ward] as follows [read the whole entr^ 
from the rolljl 

(h) Have you already voted at the present election [add, in ease of an 
eUcUan for several wards, in this or any other ward] ? 

(2) The vote of a person required to answer either of these 
questions shall not be received until he has answered it 

1 Ballot Act 1872, sec. 20 (1). 

< See M.G.A. 1882. Part III. of the third schedule, rule 4. 
> ''Every person entitled to vote may Tote for any number of candidates 
not exceeding the number of vacancies.'* — M.G.A. sec. 68 (2). 
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(3) If any peraon wilfully makes a £&l8e answer thereto he shall be 
guilty of a misdemeanour. 

(4) Save as by this Act authorised, no inquiry shall be permitted at 
an election as to the right of any person to vote.^ 

Many more precise and searching provisions exist for the 
purpose of securing the voter against interference or in- 
timidation. The Presiding Officer and his assistants, the 
candidates (if they take an active part), or their agents, are 
required to take an oath before a Justice of the Peace not to 
disclose any vote of which they may become aware. Heavy 
penalties are enacted against falsification of votes or per- 
sonation of voters. Any person convicted of forging, or of 
fraudulently defacing, or firaudulently destroying, nomination 
papers, is guilty of a misdemeanour, and may be imprisoned 
for any term not exceeding six months with or without hard 
labour.^ A Mayor or Alderman who n^lects, or refuses, to 
conduct or decko^ an election as required by the Act, is liable 
to a fine not exceeding a hundred pounds.' Similarly, Over- 
seers and Town Clerks who neglect or refuse to perform their 
duties in connection with the making, publishing, and in- 
spection of the parish burgess list, and lists of claimants 
and respondents, are liable to a fine not exceeding fifty 
pounds.^ If the plaintiff is successful, he is to be paid half 
of the fine after payment of the costs of the action. 

Polling hours are regulated by a special Act — ^Election 
(Hours of Poll) Act 1885, by which, at all Parliamentary 
and municipal elections, " the poll (if any) shall commence at 
eight o'clock in the forenoon, and be kept open till eight 
o'clock in the afternoon of the same day, and no longer." 
The poll may, however, be closed earlier if an hour has 
passed without any vote having been tendered, provided that 
no violent or illegal means have been employed 
*^ to prevent the exercise of the firanchise.^ If 
after the counting some candidates are found to have re- 
ceived an equal number of votes, and the addition of a vote 
would entitle any of those candidates to be duly elected, " the 

1 M.G.A. 1882, 860. 59 ; cf. M.G.A. 1835, sec. 84. 

3 M.C.A. 1882, 860. 74. * M.C.A. 1882, 860. 75 (1). 

* M.C.A. 1882, 86C 75 (2). An action for a fine under this section miutl 
be brought within three months of the neglect or refusal. 

• See M.G.A. sec. 58 (4). 
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Betuming Officer^ whether entitled or not to vote in the first 
instance, may give such additional vote by word of mouth 
or in writing." ^ The votes should be counted and scrutinised, 
and public notice given of the result by the Seturning Officer 
with as little delay as possible.^ After the declaration of the 
poll all voting papers should be delivered to the Town Clerk. 
Should a candidate be declared elected in two wards, he must 
give notice in writing within three days which ward he 
chooses to represent ; otherwise the Mayor will decide. 

This completes our account of the procedure at the 
election of Councillors. Its most marked feature — apart fiom 
the guarantees it offers for secrecy of the ballot — is the 
anxious forethought displayed by the Legislature to avoid 
unnecessary elections, with all the cost and trouble which are 
involved by the minute regulations of the Ballot Acts. 

It remains to summarise the special rules which govern 
the election of Aldermen, of Mayor, and of Auditors. The 
ordinary day for the election of Aldermen is ^v , , 
9th November, and the election is held at the Aldermen, 
quarterly meeting of the CounciL The new ^^L*^*^ 
Aldermen are elected by the whole body of 
Councillors and Aldermen, with the exception of the outgoing 
Aldermen, who may not vote.' Every person. Councillor 
or Alderman, entitled to vote may vote for any number of 
new Aldermen, not exceeding the number of vacancies, by 
signing and personally delivering to the chairman at the 
meeting a voting paper containing the surnames and other 
names, and places of abode and descriptions, of the persons 
for whom he votes. The chairman, as soon as all the voting 
papers have been delivered to him, shall openly produce and 
read them, or cause them to be read, and then deliver them 
to the Town Clerk to be kept for twelve months. In case 
of equality of votes, the chairman, although as an outgoing 
Alderman or otherwise not entitled to vote in the first 
instance, shall have the casting vote. The persons, not 
exceeding the number of vacancies, who have the greatest 

1 M.C.A., sec. 68 (5). 

' See rale 44, Part I. of the first sohednle to the BftUot Act 1872. 
* An outgoing Alderman who has just been elected Mayor may not vote. 
See HoimseU v. Suttill, 19 Q.B.D. 498. 
VOL. I U 
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number of votes shall be declared by the chainnan to be, and 
thereupon shall be, elected Aldermen. 

The election of Mayor precedes that of Aldermen, being 
the first business transacted at the quarterly meeting of 
November. It is also the last business over which the old 
Mayor, if present, preside& Here too the chairman, though not 
entitled to vote in the first instance, has the casting vote.^ 

Of the three borough Auditors ^ two are elective, the third 
(the Mayor's Auditor) being a member of the Council 
appointed by the Mayor. The two Elective Auditors (who 
must be qualified for, without holding, the office of Coundllor 
or Alderman) are elected annually on the first of March, 
" or such other day as the Council with the approval of the 
Local Government Board from time to time appoint.* Until 
the office of Bevising Assessor was abolished by the County 
Electors Act of 1888, it was customary to combine the 
election of Bevising Assessors and Elective Auditors. Now, 
however, this complication, and the sub-section governing it, 
is no longer necessary, and the provisions of the Act, already 
explained, with respect to the nomination and election of 
Councillors apply to the nomination and election of Elective 
Auditors, except that electors may only give one vote for one 
candidate, and that the election is to be held " at the town hall, 
or some other convenient place appointed by the Mayor." ^ 

Lastly, as to the dates of municipal elections. Both 

ordinary elections and extraordinary ones (by-elections arising 

out of casual vacancies) are provided for by 

^te^u^ the Act of 1882. In the first case, as we have 

seen, the dates are fixed by the statute itself 

In the second case, where a casual vacancy has occurred in a 

corporate office, " the election shall be held vrithin fourteen 

days after notice in writing of the vacancy has been 

given to the Mayor or Town Clerk by two burgessea" If 

the vacant office is that of Mayor, the Tovm Clerk notifies 

the day of election, otherwise it is fixed by the Mayor.^ 

The Legislature has also provided for the possibility of a 

1 The election of Mayor is governed by sec 61 of the M.C.A. 1882— that of 
Aldermen by sec. 60. 

> M.C.A. 1882, sec. 25. » M.C.A. 1882, sec. 62 (1). 

* M.C.A. 1882, sec. 62. » M.C.A. 1882, sec 66. 
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municipal election not being held at the appointed time, and 
the section which has been framed to meet this emergency is 
60 interesting from the standpoint of constitutional law, that 
it must be cited as it stands : — 

(1) If a municipal election ib not held on the appointed day, or 
within the appointed time, it may be held on the day next after that 
day or the expiration of that time. 

(2) If a municipal election is not held on the appointed day, or 
within the appointed time, or on the day next after that day or the 
expiration of that time, or becomes void, the municipal corporation shall 
not thereby be dissolved or be disabled from electing ; but the High 
Court may, on motion, grant a mandamtu for the election to be held on 
a day appointed by the Court 

(3) Thereupon public notice of the election shall, by such person as 
the Court directs, be fixed on the town hall, and shall be kept so 
fixed for at least six days before the day appointed for the election ; and 
in all other respects the election shall be conducted as directed by this 
Act respecting ordinary elections.^ 

An election is not to be postponed on account of delay in 
making a parish burgess list or the burgess-roU. If they 
are not ready in due time the old list, or the old roU, remains 
in force.^ 

Nor should the absence or death of the Mayor or Return- 
ing Officer lead to the postponement of electiona In the 
first case, it is the duty of the Council to choose forthwith an 
Alderman to execute the powers and duties of the Mayor in 
regard to elections. If, however, the Aldermcui assigned to be 
Iletuming Officer at a ward election is ill, absent, or unable to 
act, then the Mayor '' may appoint to act in his stead another 
Alderman, or if the number of Aldermen does not exceed the 
number of wards, a Councillor not being a Councillor for Ihat 
ward, and not being enrolled in the ward-roll for that ward." 

III. Corrupt Practices at Municipal Elections ' 

After a lapse of twelve months no vote cast at a municipal 
election can be questioned ; but during that period any vote 

1 M.C.A. 1882, B6c. 70. ^ M.G.A. 1882, sec. 71. 

' The most important statutes considered in the following pages are the 
M.G.A 1882, Part IV. sees. 77-104, and the Municipal Elections (Corrupt 
and Illegal Practices) Act 1884 (47 and 48 Vict. c. 70), hy which some of the 
sections in Part IV. of the M.G.A. 1882 are at once repealed, and in suhstance 
re-enacted. 
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can be questioned by proceedings undertaken in the manner 
prescribed, and according to the rules laid down hy Acts of 

Parliament The law of corrupt practices, like the 
eoriwt pnictioee. ^^ ^^ procedure at elections, is practically the same 

for municipal as for Parliamentary purposes, the 
statutory provisions relating to the latter having been applied 
to the former with such small modifications and variations as 
were made necessary by the difference in subject-matter. In 
the following pages we have endeavoured to state succinctly 
the main outlines only of a branch of law which has been buUt 
up with extraordinaiy completeness, and drawn out with all the 
detail of casuistry by the legislators of modem England. 

The law contemplates and defines two species of electoral 
corruption : one under the term " corrupt practices," the other 
under the term ''ill^al practices." The more important 
forms of corrupt practice fall under four heads — Bribery, 
Personation, Treating, and Undue Infiuence. These four 
offences '' include respectively anything done before, at,- after, 
or with respect to a municipal election, which, if done before, 
at, after, or with respect to a Parliamentary election, would 
make the person doing the same liable to any penalty, punish- 
ment, or disqualification for bribery, treating, undue influence, 
or personation, as the case may be, under any Act for the time 
being in force with respect to Parliamentary elections." ^ 

Bribery is the gift or offer of money, or other valuable 
consideration, to any voter, or other person to induce a voter 

to vote, or refrain ficom voting; and all who 

take part either in giving or receiving the bribe 
are guilty of the offence and liable to the penalty. Persons 
who corruptly pay any rate on behalf of any ratepayer for 
the purpose of enabling him to be registered as a voter, 
thereby to infiuence his vote, are guilty of bribery, and 
likewise of course the ratepayer '' on whose behalf and with 
whose privity " any such payment is made.^ 

1 M.G.A. 1882, sec 77. The Acts ''for the time being in force" are the 
Corrupt Practices Prevention Acts 1864, 1868, and 1883, the Representation 
of the People Act 1867» and the Ballot Act 1872 ; and these Acts contain the 
definitions of the fonr offences included in the term "corrupt practices." 
These definitions, summarised above, wiU be found in Part I. of the Third 
Schedule to the Municipal Elections, Corrupt and Illegal Practices Act 1884. 

' See Representation of the People Act 1867, sec. 49. 
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The offence of personation consists in applying for a 
ballot paper in the name of some other person, alive, dead, 
or fictitioua^ To " treat " is corruptly to give, 
provide, or pay wholly or in part for providing, ^^^^^^ 
''any meat, drink, entertainment, or provision 
to or for any person for the purpose of corruptly influencing 
that person or any other person to give or refrain from giving 
his vote at the election." The offence of " treating " includes 
the person who corruptly allows himself to be treated.' 

" Undue influence " is a conception difficult to define, 
but an attempt is made in the Corrupt and Illegal Practices 
Prevention Act 1883, the second section of which runs as 
follows : — 

Every person who, directly or indirectly, by himself, or any other 
penon on his behalf, in order to induce or compel another person to 
vote, or refrain from voting, or on account of another person having 
voted or refrained from voting, either (1) uses or threatens to use any 
force, violence, or restraint, or (2) inflicts, or threatens to inflict by 
himself or by any other person, any temporal or spiritual injury, 
damages, harm, or loss. 

And the offence is equally committed by every person who 
by abduction, duress, or any fraudulent device or contrivance 
impedes or prevents the free exercise of the franchise of any 
elector, or thereby compels, induces, or prevails upon any 
elector to give or refrain from giving his vota 

So much for corrupt practices.' The Act of 1884, after 
defining certain payments and contracts as illegal practices, 

1 Defined in the Ballot Act 1872, sec 24. 

* See the Corrupt and Illegal Practices Prevention Act 1883, sec. 1. 

* As an illnstration [of the light-hearted way in which politics have been 
treated at municipal elections, the following story may be told : — '' In one of the 
manufaotniing towns of the West Riding, a short time before the passing of 
the Ballot Act; the Liberal party put np two strong and popular candidates 
for a Conservative ward. When the contest had lasted a few days, it seemed 
certain that one of them at any rate would be elected to the Town Council. 
On the strength of this probability, a prominent Conservative in the town 
(who shaU be named Smith) betted heavily, and so became deeply interested 
in the victory of one of the Liberal candidates. The polling day came. As 
it was open voting, the state of the poll was; announced hour by hour, and 
early in the afternoon both the Conservatiye candidates enjoyed a good lead. 
Smith went into the slums, spent money freely on men and vehicles, and 
brought up Liberal voters so fast that when the poll dosed he had won 
his bet"— [F. W. H.) 
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goes on to limit the amount of expenditure which may legally 
be incurred by a candidate. Within twenty-eight days after 
a municipal election eveiy candidate must trans- 
^(menditare?^ mit to the Town Clerk a return of his election 
expenses^ vouched by bills and receipts, and 
accompanied by the statutory declaration made before a 
/Justice. These expenses must in no case exceed the sum of 
, £25, unless the constituency contains more than 500 voteis, 
when threepence a head extra is allowed for every additional 
voter.* This sum, however, does not include payment of the 
two " clerks or messengers " permitted by law to be employed 
in each borough or ward,' or of the one polling agent who 
^ may be employed in each polling station, or for the hire of 
\ committee rooma Until he has made such return and 
declaration an elected candidate may not sit or vote in the 
CouncLL If he does, he forfeits " fifty pounds for every day 
on which he sits cuid votes to any person who sues for the 
same." Failure to make the said return and declaration 
only constitutes "an illegal practice"; but if a candidate 
"knowingly makes the said declaration falsely he shall be 
guilty of an offence, and on conviction thereof on indict- 
ment shall be liable to the punishment for wilful and corrupt 
perjury," and the oflFence is also deemed to be "a corrapt 
practice " within the meaning of the Municipal Elections Act 
of 1884. 

The political consequences to a candidate of committing a 
corrupt practice are very severe. For if he or his agent 
(acting with the candidate's knowledge and consent) is con- 
victed of a corrupt practice, he is incapacitated for life from 
either voting or holding any municipal oflSce. 

We now pass on to the second group of less serious 
offences called " illegal practicea" These consist of a number 
of payments and contracts for various election purposes defined 

^ The Municipal Elections (Corrupt and Illegal Practices) Act 18S4, sac. 21. 
For a form of the '* declaration '* to be made and signed by each candidate, see 
the Fourth Schedule of the Act. 

^ The Municipal Elections (Corrupt and Illegal Practices) Act 1884, 
sec. 5 (1). 

' If the number of electors in such borough or ward exceeds 2000, one 
additional person may be employed for eyery additional thousand, or fraction 
of a thousand. These employees may not vote. 
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in the Act and stamped as illegal The parties to such 
payments or contracts 8u:e, however, only guilty of the ofTence 
of an illegal practice if they have acted know- 
ingly in contravention of the Act. Payments for p]S!c^ 
the conveyance of electors either by railway or 
by hired vehicle, payments to electors for exhibiting election 
literature, and payments for committee rooms in excess of the 
number allowed by the Act, — all these aie illegal practices. 
To publish election literature without the name of the printer 
and publisher is also an illegal practice. Illegal practices at 
municipal elections are punishable by a court of summary 
jurisdiction, and a person found guilty of an illegal practice 
is liable to a fine not exceeding £100, and is made incapable 
for five years of being registered as an elector or voting 
at elections within the borough in which the illegal practice 
was committed.^ 

Lastly, an illegal practice is deemed to be an offence 
against Part IV. ^ of the Municipal Corporations Act 1882, 
and a petition alleging such illegal practice may be presented 
and tried accordingly. In other words, an illegal practice is 
a sufi&cient ground for the commencement of proceedings to 
upset and reverse the result of an election. Not that a 
conviction for illegal practices need render an election null 
and void. The Election Court has to determine whether the 
irregularities which occurred were likely to have 
aflTected the result of the poll If at an election ^tmong. 
petition a charge is made of any illegal practice 
having been committed, it is the duty of the Election Court 
to report to the High Court ; and if this report declares that 
a candidate has been guilty of an illegal practice, '' the candidate 

^ For illegal practices see the Municipal Elections (Cormpt and Illegal 
Practices) Act 1884, sees. 4-8. The Act goes on very clumsily to distinguish 
and mark off certain other payments contrary to the Act (including payments 
for bands of music, banners, cockades, etc.), and certain employments and 
hirings, as not "illegal practices," but ''illegal payments," " illegal employ- 
ments," and "illegal hirings" (see sees. 9, 10, 11, 12, 16). By sec. 17 (1) a 
person guilty of either of these three offences is liable to a fine not exceeding 
£100, and an unnecessary distinction is almost whittled away by sec. 17 (2), 
which declares that "where an offence of illegal payment, employment, or 
hiring is committed by a candidate, or with his knowledge and consent, such 
candidate shaU be guilty of an illegal practice." 

- Entitled " CJormpt Practices and Election Petitions," sees. 77-104. 
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shall not be capable, of being elected to or of holding any 
corporate office in the said borough during the period for 
which he was elected to serve, or for which, if elected, he 
might have served ; and if he was elected his election shall 
be void ; and if the report is that such candidate has himself 
been guilty of such illegal practice, he shall also be subject to 
the same incapacities as if at the date of the report he had 
been convicted of such illegal practice." ^ Similarly, if it is found 
by an Election Court ^ " that any corrupt practice, other than 
treating and undue influence, has been proved to have been 
committed in reference to such election by or with the know- 
ledge and consent of any candidate at such election, or that 
the offence of treating or undue influence has been proved to 
have been committed in reference to such election by any 
candidate," a much heavier penalty is provided The guilty 
candidate ** shall not be capable of ever holding a corporate 
office " in the borough. If elected, his election shall be void, 
and he is subjected to the same incapacities as if at the date 
of the report he had been convicted of a corrupt practice. If 
the corrupt practice has been committed not by the candidate 
but by his agent, the incapacity for life is reduced to incapacity 
for three years.' 

Every person guilty of a corrupt or illegal practice (in- 
cluding illegal employment, payment, or hiring) at a municipal 
election is prohibited from voting at such an election ; if he 
votes his vote is void and is to be struck off on a scrutiny. 
It is the duty of the Town Clerk to make out annually in 
July " the Corrupt and Illegal Practices list of Voters," con- 
taining the names of all persons disqualified from voting by 
the report of an Election Court or by conviction of corrupt or 
illegal practicea The list is published every year by the 
Ovexseers, and the names there printed are omitted from the 
parish burgess lists. This " black list " is revised like the 
other lists, and peraons included in it may claim to be omitted. 
When revised it is appended to the buigess-roll and must be 
printed and published therewith.^ 

1 Manioipal Eleotions (Gorrapt and Illegal Pnotioes) Act 1884, sec 8. 
' Made paniiaiit to sec. 93 of the M.G.A. 1882. 
* Municipal Elections (Goirapt and Illegal Practices) Act 1884, sec S. 
^ See Municipal Elections (Corrupt and Illegal Piaetioes) Act 18S4, sees. 
22, 24. 
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The result, then, of a mimicipal election may be questioned 
by petition on various grounds, such as (1) that corrupt or 
illegal practices have been committed, or (2) that the elected 
candidate was ineligible for election, or (3) that he did not 
really obtain a majority of the votes lawfully cast.^ 

An election petition may be presented either by four or 
more electors, or by a candidate at the election. Any person 
whose election is questioned by the petition, and any Betum- 
ing Officer of whose conduct a petition complains, may be made 
a respondent to the petitioa The petition must be in the 
prescribed form, signed by the petitioner, and presented in the 
prescribed manner to the High Court in the King's Bench 
Division, " and the prescribed officer shall send a copy thereof 
to the Town Clerk, who shall forthwith publish it in the 
borough." * 

Ordinarily the petition must be presented within twenty- 
one days of the election of which it complains ; and within 
three days of its presentation the party petitioning must give 
security for costs, either by deposit or recognisance to such an 
amount not exceeding £500 as a Judge of the High Court _^ 
may direct Election petitions are tried by an Election Court, -. 
consisting of a Commissioner who is a qualified barrister, with- / 
out a jury. A barrister is not qualified to constitute an~ 
Election Court, i.e. to be a Commissioner, if he is of less than 
fifteen years' standing, or is a member of the House of Com- 
mons, or holds any office or place of profit under the Crown 
other than that of Becorder. Nor is he qualified to consti- 
tute an Election Court for trial of an election petition relating 
to any borough for which he is Becorder, or in which he 
resides, or which is included in a circuit of His Majesty's 
Judges on which he practises as a barrister.' 

Commissioners for the purpose of trying municipal"^ 
election petitions are appointed by the Judges for the time ) 
being on the rota for the trial of Parliamentary election / 
petitions.^ An election petition is tried after seven days' -^ 
notice in open court, llie Election Court must certify its 

1 M.C.A. 1882, 860. 87. > M.G.A. 1882, sec. 88. 

* See M.C.A 1882, see. 92. 

* A Parliamentazy election petition \b tried by two Judges (who most 
not be Law Lords) appointed by the High Court 
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determination in writing to the High Court, but that deter- 
mination is *' final to all intents as to the matters at issue on 
the petition." When a charge of corrupt practices is made 
in the petition, the Election Court should, in addition to this 
certificate, report to the High Court upon the corrupt practices 
charged, with the names, if any, of the persons guiltj, and 
should state whether corrupt practices have extensively pre- 
vailed in the borough or any of its wards during the election. 
The case raised by the petition may be stated as a special 
case, and so transferred from the Election Court to the High 
Court on the application of one of the parties, if the High 
Court so direct. Questions of law and evidence may also be 
reserved by the Election Court for submission to, and deter- 
mination by, the High Court. 

The Director of Public Prosecutions, or his assistant or 
representative, must attend the trial of a municipal election 
petition, and obey the orders of the Court as regards the 
summoning and examining of witnesses. It is also the duty 
of the Director, if he thinks it desirable in the interests of 
justice, to cause witnesses to be summoned, and to examine 
them with the consent of the Court. It is also the duty of 
the Director to prosecute either before the Election Court or 
before any other competent court any person who appears to 
have been guilty of a corrupt or illegal practice.^ In the 
case of a corrupt practice, however, the Election Court, before 
proceeding to try a person summarily, must give him the 
option of being tried by a jury. Or the Court may order 
the person charged with a corrupt or illegal practice to be 
prosecuted on indictment, or before a court of summary 
jurisdiction. 

With regard to the expenses and costs of an election 
petition, the general rule is that they are defirayed by the 
parties as the Election Court decides.* The remuneration and 
allowances of a Commissioner, his officers, clerks, etc, are 
fixed by the election Judges with the approval of the Treasury, 
while those of the Director of Public Prosecutions are fixed 
by the Treasury. The payments are made in the first instance 

* For the duties of the Director of Public Prosecutions in this connection 
see Municipal Elections (Corrupt and Illegal Practices) Act 1884, sec 28. 
s M.G.A. 1882, sec. 98 (1). 
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by the Treasury, but are repaid to the Treasury out of the 
borough fond or borough rata The Election Court has, how- 
ever, discretionaiy power to order these expenses to be paid 
wholly or in part (a) by the petitioner when the petition 
appears to be frivolous and vexatious, and (b) by the respon- 
dent when the Court considers him to have been personally 
guilty of corrupt practices. Or if it appears to the Court 
that the respondent was not to blame, but that some other 
persons have been extensively engaged in corrupt practices, 
these persons may be ordered to pay the whole or part of 
the costs. Or again, if corrupt practices are found to have 
been widely prevalent, the Court may order the whole or part 
of the costs to be paid by the borough. _ 

The procedure and practice of Election Courts is regulated 
by general rules laid before both Houses of Parliament, but 
made by the Judges for the time being on the rota for the 
trial of Parliamentary election petitions. Witnesses are sworn 
and may be cross-examined by the petitioner and the respondent 
or their counseL A petition may only be withdrawn with 
the consent of the Election Court or High Court in the 
manner prescribed by the general rules. If it is withdrawn, 
the petitioner is liable to pay the costs of the respondent. 
Moreover, if the petitioner withdraws, another petitioner may 
be substituted. The trial of a petition is not brought to an 
end by the respondent ceasing to hold the office which formed 
the subject-matter of the petition. 

This concludes our survey of the law relating to municipal 
elections. The first general remark to be made is that the 
ingenious and penetrating severity of the provisions against 
corruption of the vote and interference with the freedom and 
secrecy of its exercise leaves little or nothing to be desired. 
Indeed, the law is drawn out into such minutiae of detail that 
it almost defies scientific treatment. The jurist is baffled in 
his search for general principles by a thick jungle of par- 
ticulars ; and yet, when all these elaborate regulations have 
been enacted, facts are still unprovided for, and upon the facts 
the Judge must still be left to decida For unless the candi- 
date is conclusively proved to have himself committed or 
authorised the corrupt practices, the Court must decide for 
itself whether the irregularities brought before it were suffi- 
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cient to have afiTected the issue of the election ; and we may 
be permitted to doubt whether the law has not been darkened 
and complicated by clouds of unnecessary dust. There 
emerges, however, out of all this confusion at least one guiding 
principle. An election is only void if the candidate himself 
has committed one of the serious offences; but where the 
offences committed have been trivial and insufficient to turn 
the election, and no corrupt or illegal practices have been 
brought home to the candidate personally, then the election 
is not void.^ 

Not that the law is at all plain. Many of the sections 
are corrective, if not contradictory, of one another ; but this 
only increases the power of the Courts and enables them to 
construe the statutes broadly and liberally. 

If we turn firom questions of draftsmanship and construc- 
tion to the practical results achieved by these laws against 
corrupt practices at elections, no one can deny that their 
effect has been great and lasting. The old days of wholesale 
bribery and corruption have gone for ever and live only in the 
pages of the satirist and the historian. The open buying and 
selling of votes has been practically unknown during the last 
twenty years, and instances of it are even rarer at mimicipal 
than at Parliamentary elections. A skilled and well-paid 
agent takes good care not to be caught in the meshee of the 
law. Careful attention to the register and diligent canvassing 
are now the marks of a good organisation. Public munificence 
and hospitality, subscriptions to local charities and clubs, are 
the means by which incompetent wealth may still beat com- 
petent poverty. But bribery, pure and simple, is too risky to 
be often practised. The case law of the subject proves that 
the Judges have done their best to carry out the intentions of 
the Legislature in enforcing purity at elections. The develop- 
ment of party life and organisation, the multiplication of 
political meetings, the vastly increased circulation of political 
newspapers, have all contributed to this result A modem 
campaign or agitation (like Mr. Gladstone's '' pilgrimages of 
passion") is cairied on by peaceable and laudable means. 
The public meeting, the newspaper, the pamphlet, the canvass, 

^ Gf., for example, the Manicipal Elections (Oorrapt and lUegal Piactioee) 
Act 1884, sees. 18, 19. 
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all play their part. And the disappearance of bribery ^ is due 
not only to the law and the spread of education, but also, and 
in a very large measure, to the extension of the franchise. 
The participation of the masses in the election and constitution 
of public bodies has proved a wonderful specific against cor^ 
ruption. But the purely legal safeguards could not be dis^ 
pensed with, for electoral purity is a necessary condition of 
democratic administration — that is to say, of self-government. 

^ Since the above eentenoe was written an election petition, arising out of a 
municipal contest at Shrewsbury, has been tried (January 1903), with the result 
that several hundred persons were found to have been bribed by the Con- 
servative agent at prices of half a crown or three shillings for each vote. They 
were all struck off the list of voters for a term of years. The trial showed that 
an extensive system of bribery has prevailed in the borough for a long time.. 
Unfortunately a loophole is still left for *' buying" a Parliamentary seat. 
The law cannot touch a man until he is an *' adopted candidate." Hence 
candidates who are willing to spend large sums of money in a place often 
arrange that they shall not be formally adopted to contest a seat until just 
before the election. 
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CHAPTER VI 

THB INNER ORGANISATION OF TOWN COUNCILS^ 

Within the limits marked out for it bj the municipal code, 
by other general Acts of Parliament, and by local legislation, 
the Town Council — that is to say, the lawfid representatives of 
a municipality — is the sole organ through whidi the burgesses 

^ The provisiona of the Municipal GorporatiouB Act of 1882 which bear 
upon the subject-matter of thia chapter are to be found in sections 22-24, and 
in the Second Schedule, which consists of thirteen rules for the meetinga and 
proceedings of the Council. But the three sections and the thirteen rales 
4>nly giro the indispensable minimum, the bare skeleton of an organisation. 
A second and very important source of information is found in the standing 
orders and regulations which each Council frames independently for itself. A 
great number of these have been consulted for the purposes of the present 
chapter — the standing orders of Birmingham, Liverpool, Manchester, Leeds, 
Sheffield, Nottingham, and St. Helens may be particularly mentioned. The 
annual reports of the larger Town Councils with their printed proceedings 
also afford valuable material, which may conveniently be studied in the rich 
collection now stored in the library of the London School of Economics. An 
insight into the actual working of the municipal apparatus must be got from 
personal experience, from the study of newspaper reports, and of such publica- 
tions as the Mtmieipal Journal. Strangely enough, though the secret of the 
English municipality as a working organisation is hidden away in the re- 
lations of the Council to its committees and paid officials, this central feature of 
the system has hitherto been absolutely ignored, or very inadequately treated. 
Oneist's views of English town government (an out-and-out democracy) 
have been hindered and distorted by his Prussian spectacles. Yauthier and 
Aimi^jon have merely touched the fringe of this and many other vital 
problems. Shaw, in the third chapter (p. 68 sqq,) of his jliunicipal OavemmeiU 
in Oreat Britain (entitled *'The British System in Operation"), hits the main 
point happily enough in contrasting English and American systems of city 
government. No English writer has attempted to give a scientific description 
of the working of municipal government in his own country ; but very 
instructive side lights are thrown upon the subject in the course of evidence 
given by the experts, who appeared before the Royal Conmiission on the 
Amalgamation of the Metropolis with the City of London, 1884. 

802 
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may give independent expression to their collective will. 
The whole government of a town, if we except education and 
Poor Law administration, is concentrated in the Town Council. 
All the work entrusted to it by Parliament is RepresenUtive 
carried out in pursuance of the Council's re- administration 
solutions, or by its authority. But a body "*^^^^^ 
which, even in the smaller towns, ranges from twenty to forty, 
and seldom falls so low as twelve, and rises in the larger 
towns to a hundred or more, is obviously incapable of deal- 
ing in full assembly with the daily work of administration. 
Further, the mere circumstance that all powers and duties 
are concentrated in the Council, taken in conjunction with 
the position of the Mayor, who is not the responsible chief, 
but only the figure-head, makes a subdivision of the Town 
Council for administrative purposes inevitable. At this point 
the ways part, and upon the choice which may be taken 
depends the character of municipal institutions. The problem '^ 
is how to make a representative body into an effective 
organ of administration. Various solutions have been tried 
in various countries ; and each of these solutions takes shape / 
and colour from the constitution and policy of the central y 
government. 

In Prussia, and, with slight modifications, throughout the' 
Grerman Empire, two types of organisation have been devised 
to overcome the difl&culty. The first type is marked by the ; 
institution of a " magistracy," a second chamber, set up by 
the side of the elective Councillors, and chosen by them — 
subject, • however, to the approval and supervision of the 
central authority. All the members of the magisterial body, 
both paid and unpaid, must be confirmed in their 
office by government.^ The German Town ^^i^^. ^ 
Coimcil (Stadtverordnetenversammlung) is in \ 

reality a purely deliberative assembly; but even in that ; 
capacity it has almost lost its powers of initiative, the pre- / 
paration of its resolutions or motions, as well as the / 
execution of its decisions, having been entrusted to the / 
MoffistrcU. The system is rounded off by the Prussian^ 
Burgomaster. In Prussia the Burgomaster is not a head- 

^ By the soyereign of the single federal states of Germany {Laihdes/urat) 
or by the provincial governor, acting in the sovereign's name. 
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man freelj chosen bj the repiesentatiyes of the burgesses, 
but an intermediate state official entrusted with the direction 
of the town. He is nominated by the Crown, though chosen 
— out of a narrow circle of professional men and officials — 
by the Town CoundL Candidates for the office both of 
Burgomaster and paid magistrate must produce technical or 
legal qualifications; and, moreover, the Crown may at its 
discretion disqualify a candidate, otherwise qualified, on the 
score of his political opinions. It follows that the real 
/ centre of municipal gravity is outside the Town Council 
The town is governed by its magistrates and Burgomaster, 
who are only to a certain extent — mainly as r^ards 
expenditure — under the influence or control of the Town 
Council 

The second type of Prussian town is the so-called BUrger- 

meistereiverfassung. Here the Burgomaster combines with 

his own proper functions those of the Magistrat He is 

Burgomaster and magistracy in ona He is the Stadtvorstand — 

the sole executive organ of town government. His assistants 

the Bdgeordneten are not colleagues but subordinates, who 

merely do such work as he delegates to them. This second 

type of Burgomaster is, in truth, the Napoleonic prefect 

\ translated into German; and where he reigns, the part 

played by the Town Council is even less sigfiificant than in 

constitutions of the first type. Indeed, self-government in 

X municipal affairs cannot, properly speaking, be said to exist 

I under a Bii/rgermeisterdverfassung, The whole of the active 

administration is handed over to the Burgomaster, to be 

undertaken and carried on in his bureaus. 

As for the central government, the German municipal 
code gives it an extraordinary amount, both of indirect 
influence and of direct mandatory interference in the conduct 
of town government. Its powers of initiative and supervision 
penetrate into every comer of municipal work.^ 

In Austria, on the other hand, both in the towns governed 
by the general code,' and in the larger towns which have 
their own special statutes,' we find that the administrative 

^ Of. Schon, Das EeM der Kammunalv9H)&nde in Preuuen (Leipzig, 1S97), 
pp. 118, 119, 129, 886-839. 

^ Oemeindefjfeaeta, ' O^meindestatuUn, 
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problem has been solved very differently. There the Com- "^ 
mittee of the Council (Jthmeinderai), or the Mimioipal Council 
itself (Oemeindeausschvsi), freely chooses one of 
its own number as OemeindevarsUher or Burgo- ^^^J^^ 
master. The Crown exercises no political 
influence over the smaller towns, and makes no attempt to 
circumscribe the sphere of choice by imposing special con- 
ditions and qualifications. In the constitutions of towns 
governed by their own statutes individual peculiarities are 
observable. As a rule, however, they have a " magistracy " "^ 
of paid officials to look after the routine of daily business ; 
but these " magistrates " are subject to the Burgomaster, who 
again is freely chosen by, and responsible to, the elected^ 
Councillors.^ But the Austrian Burgomaster is not only 
beely chosen by the majority of his counciL He is also 
distinguished from his Prussian namesake by his relations 
with ^e Council. The permanent staff of which he is the^ 
head, far from being independent, has grown up under, and y 
is attached to, the CounciL In Austrian towns of both type 
Councillors are chosen to serve on the administrative com- 
mittees and '' sections," which advise and resolve how the 
various departments and undertakings of the municipality 
are to be directed and conducted. Yet the Burgomaster is^ \ 
the real head ; from him proceeds the motive power that . '' 
drives the wheels of government He supervises and controls 
the daUy work, carries out the decisions of the Council, with 
such modifications as he deems necessary, acting always with 
a full sense of responsibility to the representatives of the 
burgessea He is assisted in these executive duties by a ^ . 
permanent or Standing Committee of the Council, called, in 
the smaller towns, the Oemeindevorstand — ^in Vienna the 
Stadtrath, further aided by an organised body of officials 
called Magistrat? In the Austrian system, therefore, the 
Burgomaster is the centre of gravity, and bears the stress 
and strain of administration. Yet he is responsible to the 
Council which elects him for his municipal policy. He is a 

^ In these towns, however, his appointment must be confiimed by the 
Bmperor. 

* In Prag, Brunn, and other large towns there are also collegia, consisting 
of both paid and unpaid functionaries, called magistrates. 
VOL. I X 
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member of the Council as well as its head, and he cannot 
defy the majority. In Austria, it must be owned, a special 
class of functions have been transferred from the central 
government to the municipalities, and in this special "* trans* 
ferred sphere"^ of localised functions, the Burgomaster, 
though he is the executive organ, is subordinated not to the 
Town Council, but to the central government of the State. 
But these '' transferred functions " constitute a comparatively 
unimportant part of the Burgomaster's duties. He does 
the main part of his work (and all the really local business) 
as the elected head of the Council In tfais ''independent 
sphere of municipal self-government,"' the State can only 
interfere with the Burgomaster and the Council in case a 
decree of the Council, or an administrative order of the Burgo- 
master based on such decree, is contrary to law. Besides the 
central government, the diet of the province and its per- 
manent governing committee (LaTidesansschuss) also exercises 
a partial control, more particularly over the expenditure, of 
a municipality. But it remains broadly true that an Austrian 
town is practically free, both in law and fact, to manage its 
own affairs without interference by the State, so long as it 
does not commit an illegality.' 

Thirdly, in the United States, the Mayor is elected by 
the people, and is generally an independent authority co- 
ordinate with the Council Often the Council 
^st^!*^ has power to veto his appointments, while he 
has power to veto the Council's by-laws. The 
tendency of late years has been to shift the responsibility of 
administration more and more upon the Mayor, and to make 
him dictator during his term of office. The r61e of popular 
tyrant is the more easily assumed by the Mayor, since already 
" in many if not in all the American cities he makes up the 
Council Committees fiwcording to his own fancy." * 

^ Uebertragener JVirktmgskreis. ' Selbst&ndiger Wirkungtkreis, 

* Cf. the Austrian lUiehsgemeindegesets of 6th Ifarch 1862, and the vari- 
ous Jxmdesgemeindeordnu'ngen and statutes; also the artlole on "Stiidte** 
(StatiUen) by Brockhausen in the Osterreiehischen SiacUsufGrterbueh (pablished 
by Mischler and Ulbrich). 

^ Cf. A. Shaw, Municipal Qavemment in Great Britain, p. 61 aqq. Mr. 
Shaw argues strongly against the American, and in favour of the English 
system. He thinks the Mayor should be deposed, and the Council restored to 
its authority. 
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We now pass to the English solution of the problem. 
An English Town Council is, as we have seen, a deliberative 
body, too large and unwieldy for the work of The English 
administration. Therefore let it be divided in solution- 
order that it may govern. Let each of the ^™™*"®®8- 
different branches of administration be presided over by a 
special body, a section of the Town Council This is what 
has actually been dona The Town Council forms itself into 
Standing Committees, groups of Coimcillors to manage 
permanent branches of administration, and into Special 
Conunittees for special purposes or temporary undertakings, w 
Until the passing of the Education Act 1902, only one of ] 
these Committees, " the Watch Committee," was " statutory " — ^ 
constituted, that is to say, by Act of Parliament and obli- 
gatory in all boroughs.^ The duties of the Watch Com- 
mittee in connection with the borough police are also fixed 
by statute, and it is provided that its members shall not 
exceed in number one -third of the CoimciL Otherwise 
Committees are in no sense obligatory. The Legislature 
merely enables the Council to appoint them without imposing 
any restriction as to their purposes or numbers. In the % 
words of the statute, '' the Council may from time to time ' 
appoint out of their own number such and so many Com- y 
mittees, either of a general or jspecial nature, and consisting 
of such number of persons as they think fit, for any purposes 
which, in the opinion of the Council, would be better 
regulated and managed by means of such Committees ; but ^ 
the acts of every such Committee shall be submitted to tha^-^ 
Council for their approval" * 

A Town Council appoints its Standing Committees for 
the year at its opening sitting in the month of November. 

^ M.C.A. 1882, sec. 190. ''The Coimcil shall from time to time appoint, 
for such time as they think fit, a sufficient number not exceeding one-thiid of 
their own body, who with the Mayor shaU be the Watch Committee." Cf., 
howeyer, the Local Goyemment Act 1888, sec. 89, for the transference of the 
Watch Committee's powers to the County Council in the case of boroughs of 
leas than 10,000 inhabitants. Cf. also M.C.A., sec 216, which provides that 
no charter of incorporation shaU grant a separate police force to a town of less 
than 20,000 inhabitants. For the Education Committee see vol. ii., index. 

> M.C.A. 1882, sec. 22 (2). A Committee cannot delegate its power 
(delegctUu non potest deltgcvre). Cf. Cook v. Ward (affirmed on appeal), 
2 C.P.D. 265. 
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The Mayor is ex officio (not by law, but as it would seem 
by unireiBal custom) a member of every Committea In the 

larger boroughs the work of constituting Gom- 
^^j^J^^ mittees for the year, and assigning Councillors 

and Aldermen to each, is imdertaken as a rule 
by a General Purposes Committee, or by a Committee of Selec- 
tion formed for that purpose.^ The arrangements made are 
generally the result of an understanding arrived at by the two 
political parties, and the Committees are usually confirmed by 
the Council name by name with little or no debate. The 
Committees vary in size : Liverpool for instance has, or had. 
Committees of twelve, fourteen, sixteen, seventeen, and twenty 
members, while the Committee of Selection consisted of 
twenty-two members, or twenty-three, including the Mayor. 
Sometimes a maximum is fixed by the Standing Orders of 
the Town Council. Thus at Leeds a Committee may not con- 
sist of more than twenty-one; at Manchester of more than 
twenty-four.* 

In constituting the Committees care is taken that every 
Councillor and Alderman shall sit on at least one Committee. 

And the proportion between Councillors and 
Sm^SeL' Aldermen is often jealously maintained on 

Committees.' A Committee elects its chairman 
at the first sitting of the year, and as a rule the selection is 
made without reference to political considerationa A Com- 
mittee wants to be managed by the man it has most 
confidence in, and the one most likely to get through business 
rapidly and without friction. Aldermen, who are elected for 
six years, and therefore constitute the most experienced and 
stable element of the Council, are usually chosen to preside 
over the more important Committees. Thus a Committee is 
able to keep the same chairman for a number of yeara As 
the work of a chairman is arduous, and constant attendance is 
required, an absolute rule is often laid down in the Standing 

^ Cf. Royal Commission on Amalgamstion, etc. (1894), Minutes of Evidence, 
Q. 10,127, where it appears that at Liverpool the Committee of Selection 
consisted of twenty-two members — ^two appointed by each of the Standing 
Committees at their last meeting prior to going out of office. 

' Leeds Standing Order, 24 ; Manchester Standing Order, 9. 

* Cf. SUnding Orders of Leeds, 26 and 27; of Liverpool, 41, 42 ; Manchester, 
9 ; St Helens, 26. 
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Orders that no man may be chairman of more than one Standing 
CSommittee.^ The chairmen of the previous year (if they are 
still members of the Council) naturally have a good deal to say 
with regard to the constitution, or reconstitution, of Com- 
mittees which follows the November elections. At Nottingham, 
for instance, the old chairman practically arranges the new 
Committee subject to the confirmation of the CoimciL To 
preserve the continuity of administration it is the practice, 
and it is generally provided in the standing orders, that the 
new Conmiittee shaU take over all the duties and liabilities 
of the old one, and further, that the old Committee shall 
remain in office after the elections, until its successor is 
appointed, ie. from 1st November to 9th November — the 
members of the Committee who axe not re-elected abstaining, 
however, from attendance. Between the 1st and 9th of 
November, however. Committees do not meet unless expressly 
convened by the Mayor. 

The number of Committees depends upon the extent to 
which administration is differentiated, and also upon the 
number of local and adoptive statutes under which the town 
is governed. A Standing Committee is appointed as a rule 
for each separate branch of municipal work imposed by the 
Public Health Acts, and other general or local statutes. Thus 
every borough of any size has building, sanitary, 
water works, markets, gas, and lighting, property ^2,^dividedL'^ 
and lands, highways, sewerage, finance and 
Parliamentary Committees. Of course a multitude of varia- 
tions are possible in the large towns. Branches of business, 
like the management of highways or sanitation, or of 
corporate property, can be divided among two or more 
Committees. Besides all these, there is in most cases a 
Oeneral Purposes Committee, which arranges business for 
the monthly meeting, initiates or discusses new schemes 
and enterprises, and generally undertakes any work that 
does not naturally belong to any of the other Standing 
Committees.' 

^ E.g, at Liverpool, though an exception Is there made as regards the 
Standing Committee. 

' Sometimes questions of this kind are referred to the Parliamentary 
Committee, more often to Special Committees. 
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By the side of these ordinary Standing Committees, which 

are practically nniversal — though their number varies and 

dwindles to one or two in the very small boroughs^ — ^we find 

that other Standing Committees have been created in 

particular boroughs, to administer undertakings upon which 

the Council has embarked with the consent though not at 

the command of Parliament. Such Committees, to mention 

only a few of the most common, are those which have been 

established to control or manage tramways, electric lighting, 

parks, public museums, and cemeterie& This 

CommT^toes. s^cond class of Standing Committees may itself 

be subdivided into two groups, according as the 

duties and powers of the Committee are derived from Adoptive 

or Local Act& 

Thirdly, there are Special Committees appointed for some 
temporary work or investigation. Sometimes, for instance, a 
Special Committee will be appointed to consider and report 
whether it woidd be desirable to establish municipal works 
for the purpose of lighting the town by electricity, or again 
to prepare a scheme for that purpose. 

A fourth and quite distinct class comprises what are called 

Joint Committees, such as Biver Boards, Drainage Boards, 

Asylum Boards, and (until 1902) Technical 

f ooi^^toei. Education Boards, upon which Town Councils 

^ and County Councils are represented. Thus 

the Liverpool City Council appoints eight of its members to 

represent the County Borough of Liverpool on the Lancashire 

Asylums Board. And again by Provisional Order, and under 

the West Biding of Yorkshire Rivers Act 1894, a Joint 

Conmiittee called the West Biding Bivers Board has been 

constituted to prevent the pollution of streams and rivers. 

The Board is composed of representatives of the West Biding 

County Council, and of the County Boroughs of Bradford, 

Halifax, Huddersfield, Leeds, and Sheffield. 

Lastly, it is a common practice for a Council, especially 

in the smaller towns, to imitate the process, familiar to the 

^ The mimicipal borough of New Bomney, for example, has a Council of 
sixteen (four Aldermen and twelve GonncillorB), a perfectly manageable size for 
purposes of administration ; and oonsequently a great deal of committee 
work is transacted at the ordinary meetings of the New Bomney CbonciL 
The population of New Romney is only about 1400. 
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House of Commons, of resolving itself into Committee. 
Instead of a " Committee of the whole House " you have a 
Committee of the whole Council In the larger 
Councils this device is sometimes adopted for iJcbmmittM. 
the purpose of excluding the press and the 
public. In some of the smaller ones it is done to dispense with 
the necessity for a multitude of Standing Committees ; and 
there are weekly or monthly committee meetings of the 
Council, as, for example, at Dover and Faversham. As the 
proceedings of the Council in Committee must by law be 
sanctioned by the Council, this procedure gives a formal 
opportunity, of which an angry and obstructive minority 
may avail itself, of re-debating matters at issua It is difBi- 
cult indeed to conceive an easier and more elastic system, or 
one more adaptable to the variable and diversified conditions 
of municipal administration, than the committee system as 
it is practised and understood in England. 

The special position of the statutory Watch Committee,^ 
as the only Committee^ made obligatory by the municipal code, 
and endowed with a definite set of important functions, has 
already been observed. From this flows the important con- 
sequence that the proceedings of the Watch Committee are 
not subject to review by the CoundL Once appointed by ■ 
the Council, the Watch Committee is independent, so long as 
it confines itself to the duties assigned by the Munidpa].^ 
Corporations Act.* When other business is delegated to it by 
the Town Council, the Watch Committee reverts, so far as 
that business is concerned, to the status of an ordinary 
committee. Payments to the borough police, and other 
payments made under Part II. of the Fifth Schedule must, 
however, be submitted by the Watch Committee to the 
Council for approval' 

^ There are indiyidual instances, like that of the Public Health Com-"^^ 
mittee at Nottingham, of a Statutory Committee created by local Act. y 
In that case the Nottingham City Council took power under a local Act to 
delegate to the Public Health Committee the whole of the powers vested by 
the Public Health Acts in the Council, so that the committee in question is 
praoticaUy the Urban Sanitary Authority. See Boyal Commission on the 
Amalgamation of the City and County of London, Minutes of Svidence, Q. 
9569-9572. 

» M.C.A. 1882, Part IX. "Police," sees. 190-200. 

» Cf. R. V. Thompson, 6 Q.B. 477. 
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But the formation of standing and special oommittees leaTes 
the organisation of municipal government still imperfect 
The idea at the root of the committee system followed out 
to its logical consequences produces a further eubdiviaion 
of large committees, both standing and special, into sob- 

^ committee& In many of the larger towns the 

a -oommi f^Qy^j^ Council have gone" so far as to institute 
standing sub-committees, which are regularly appointed at 
the beginning of each municipal year by the newly con- 
stituted committees in accordance with the standing orders, 
just as the committees are themselves appointed by the newly 
constituted Council At the first meeting, then, of a newly 
constituted committee in November, sub-committees if required 

^are appointed. The sub-committee appoints its chairman, 

' and the chairman of the parent committee is an ^ officio 
member of all its sub-committees,^ just as the Mayor is an 

\ ex officio member of all the Council's committees. Sub- 
committees have no statutory sanction. They are created 
by the Council in pursuance of its right of self-organisation ; 
and in most towns of any size they are freely appointed. 
In Leeds — ^to take a single illustration — ^the property com- 
mittee has six sub-committees, one for the city buildings 
and one for Roundhay Park, while the rest look after the 
smaller parks and recreation grounds, the city being divided 
into four parts for this purposa Again, the Leeds Highway 
Committee has a management sub-committee, and a stone- 
purchasing sub-committee; while the library committee has 
no less than seven sub-conmiittees ; and so on. It is the 
practice in some large towns ^ for a committee, especially if it 
has large payments to make for wages and the like, to have 
attached to it a standing audit sub-committee for the special 
purpose of checking its expenditure.* 

The number of committees cannot be said to be even 
roughly proportioned to the size of a town. Thus in the 
case of Nottingham with eighteen standing committees, 

^ This provision is important in order that the chairman of a committee 
may be able to get a complete grasp of that branch of administration over 
which he presides, and may at least have no excuse for ignorance. 

' E.g. Leeds and Sheffield. 

' A device which is all the more necessary, seeing that the acoonnts of 
boroughs, except for education, are not audited by the Local Government Board. 
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Leeds with fifteen, and Liverpool with eleven, you have 
committees descending, and populations ascend- 
ing in numbera St. Helens, a manufacturing ^f^,^^ 
town of middling size, has thirteen committees. 
Chard, with between four and five thousand inhabitants only, 
has as many as nine committees.^ 

The division into committees and sub-conmiitteeB follows 

^ Sheffield — it had a population of 889,000 at the oenatie of 1901-~inay 
serve as an example of a full-blown organisation. The City Council consisted 
in 1899 of 48 Councillors and 16 Aldermen, and the town was diyided into 9 
wards. The Council had 16 committees, the names of which indicate the 
departments of administration— City Hospitals, Electric light. Finance, Free 
Public Libraries and Museums, Qeneral Purposes and Parks, Health, Highway 
and Sewerage, Improvement, Mappin Art Qallery, Buskin Museum, Stage 
Plays Licensing, Technical Instruction, Tramways, Watch, Water. Three 
members of the Council represent it on the West Riding Bivers Board (a joint 
oommittee), and six on the (West Biding) Asylums Committee. The City 
Council has also three representatiyes on each of the two bodies which manage 
Sheffield University College and Sheffield Grammar SchooL The above-men- 
tioned 16 committees vary in strength from 8 to 16 members. Like most ^ 
other towns, Sheffield has availed itself of the powers granted under the 
Libraries Acts to strengthen the Libraries Committee by co-option with the^ 
addition of burgesses not members of the Council, l^ere are altogether 
58 sub-committees with a membership of from 8 to 7. Thus the Health Com- 
mittee has seven sub-committees — namely, auditing, cleansing, and scavenging, 
baths, smoke nuisance, housing of the working classes, and sanitary. The 
sub-committees of the Watch Committee are also seven in number, and are 
entitled — Police force, prison inspection, common lodging-house, hackney 
eaniages and omnibus, clothing, and Ughting. The following table, which 
gives the number of sittings of the Sheffield City Council and its committees 
during the year 1899, aflfords a rough measurement of the "intensity** of 

administration : — 

No. of 
Sittings. 

Council 18 

Watch Committee ... 27 

General Purposes and Parks 18 

Health 27 

Free Libraries and Museum 14 

Highway and Sewerage . 26 

Finance 63 

Improvement .... 28 

City Hospitals ... 29 

The attendance of members at the Council and its committees is also published 
in the Year-Book of the city of Sheffield (see Year-Booh for 1899-1900, p. 229), 
as of many other towns. Cf. borough of St. Helens, Standing Order 86. This 
device encourages the representatives of the public to prosecute their duties 
diligently. Slackness in attendance is sure to be commented on by an opponent 
during an election campaign. 





Naof 
SittingB. 


Water .... 


19 


Stage Plays Licensing 
Buskin Museum 


9 
10 


Mappin Art Gallery 
Parliamentary 
Technical Instruction 


12 
6 
6 


Tramways 

Electric light . 

Allotments . . . , 


26 

19 

2 
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the " Standing Orders and Begulations " made from time 
to time and altered by the Goiincil without any interference 
from outside. These Standing Orders prescribe the pro- 
cedure at the meetings of the Council as well as of its 
committees ; but a Standing Committee in one of the great 
towns often makes additional rules for the conduct of its 
own bufline6&^ 

At the head of a committee is the chairman, an important 
person, who may exercise a very real control over his depart- 
ment, for in his hands axe gathered up all the 
and*TOw»dmw. 8^™ig8 of administration. A committee is not 
competent to act unless a certain number of its 
members, a qtuyrum, is present. An attendance of three 
or five usually constitutes a quorum} Members of the 
Council are usually allowed, though not of right, to attend 
meetings of committees to which they do not belong. 
Often too representatives of the press are welcome visitors at 
committee meetings, when business of public interest not 
requiring secrecy is transacted. The meetings of sub-com- 
mittees, however, are strictly private, and reporters present at 
a committee meeting can be excluded, should it be desirable, 
by the committee resolving itself into a sub-committee, just 
as the same purpose is served by the Council resolving itself 
into a committee of the whole Council.* 

We now come to the decisive question which this 
peculiarly English system of government has had to answer. 
What should be the relations of a working committee to its 
superior — the Council on the one hand, and to its inferiors, 
the paid officials, on the other ? The problem is a double 
one, and its halves may be taken in order. 

In law the relationship of a committee to the Council 
is governed by two principles. First, thero is the great 
constitutional principle, that administrative bodies created 
by splitting an authority into committees never cease to 
be the representatives of the original electors; and this is 

> On Standing Orders, see later, pp. 817 sqq,, 825-327. 

' Gf., for example, Sheffield Standing Order 21, Leeds Standing Order 34. 

* For various practical methods by which the pleasures of publicity are pre- 
served and its dangers in regard to contracts, etc., avoided, see Royal Com- 
mission on Amalgamation of London. Minutes of Evidence, Q. 9539 sqq.^ 
10,140 sqq., and 10,255 sgg. 
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itself a part and parcel of the still broader conception — a con- 
ception iinderlying the whole system of English 
municipal government, and pursued as we shall bAween a'^ 
see with relentless logic to its utmost conse- Coiincii and its 
quences — that the elected representatives of the 
burgesses, and they alone, are obliged and empowered to manage 
municipal affairs and transact municipal business. 

Secondly, there is the administrative or legal principle 
that a body possessing only delegated powers is bound to 
submit its acts to the approval of the delegating authority. 
In the words of the statute : " The acts of every such committee 
shall be submitted to the approval of the Council." ^ That 
is all the Municipal Corporations Act has to say upon the 
subject. It takes no cognisance, as we have seen, of the 
existence of sub-committee& But the nde is plain and un- 
ambiguous. All proceedings of committees must come up 
for confirmation by the CoundL At Liverpool, for example, \ 
this is done every month, and the Council are informed what ^ 
the committees are doing by an epitome of the proceedings of \ 
each committee, which the Town Clerk has to publish every 
week. The information contained in the epitome is short, j 
" because the object of it is not to say exactly what is being 
done, but to give sufficient notification of the subjects dealt ^ 
with to put any one on inquiry, if they think it is a subject 
that they are interested in." ^ At the monthly meeting of 
the Council the proceedings of the committees come up for 
Confirmation or disapproval By the Standing Orders of the 
Liverpool Council certain subjects dealt with by committees 
must be placed on the Council summons. For instance, no 
committee can accept a tender over £25, unless the fact of 
its acceptance of the tender is placed on the summona But 
the interpretation put upon the principle which regulates the 
relations of a committee to the Council varies in different 
places, and depends upon the Standing Orders formulated 
by each Council for itself. Obviously section 22 of the 
Municipal Corporations Act, above quoted, only lays down 
the broad principle. The precise make of the hinge upon 

1 M.C.A. 1882, sec. 22 (2). 

' See evidenoe of the Town Clerk of Liyerpool before the Royal Commission 
on the Amalgamation of London (Minutes of Evidence, Q. 10,194 sqq,) 



Digitized by VjOOQ IC 



816 ENGLISH LOCAL QOVERKMENT pabsi 

which the whole goyemment of a town ttums is left by 
Parliament to the decision and choice of the Town Council — 
another strong proof and guarantee of municipal autonomj. 
It is important then to remember that as regards the re- 
lationship subsisting between the Town Council and its 
committees, based as it is on a broad statutory principle 
no general description can be applied word for word in all its 
details, and without exception, to every municipal borough. 
There are a host of practical details in which one set of 
Standing Orders differs more or less from another. That is 
natural, and must occur even in countries whose municipal 
government is imposed and controlled from above, and wh^re 
the least possible room is allowed for local variations. Much 
more then in England, where we have to deal with municipal 
institutions, which have been erected upon the basis of a 
comparatively small number of statutory rules, in ord^ that 
the greatest possible freedom might be left to the autonomous 
will of the municipal community. 

Looked at frx>m the standpoint of administration, the 
chief characteristic of the English system is seen to be the 
apportionment of the whole of the actual work of government 
between the committees, so that no gaps are left. In other 
words, except in the smaller places where the Council itself 
"^does committee work, the whole province of administration is 
occupied by the different committees, and the Council takes 
no direct part in the actual business of administration, but 
confines itself to its deliberative duties, and to controlling, 
ratifying, or disapproving the performances of its committees. 
Obviously, therefore, all depends on the mode in which the 
Council exercises this control How can a firm hand be 
kept on administration without hampering the committees 
unduly 7 How can the committees be efficient without being 
independent ? A basis for the solution of this difficulty is 
afforded by a provision of the Municipal Corpora- 

oT^^^. ^^^^^ ^^^' ^^^^^ ^^^^^ *^** "* minute <rf 
proceedings at a meeting of the Council or of a 
committee, signed at the same or the next ensuing meeting 
by the Mayor, or by a member of the Council or of the 
conmiittee, describing himself as, or appearing to be, chairman 
of the meeting at which the minute is signed, shall be 
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receiyed in evidence without farther proof." ^ Further, by 
paragraph 12 of the second schedule to the Act, " minutes of \ 
the proceedings of every meeting shall be drawn up, and fSedrly j 
ent^ed in a book kept for that purpose, and shaU be signed ^ 
in nmnner authorised by this Act." 

The above subnsection and paragraph, as we have said^ 
provide a basis. The minutes of the Council and of its 
committees or sub-committees lie on the table during the. 
meeting for the inspection of any member. Further, it is 
usual for the resolutions and proceedings of a committee, 
which have to come up for approval by the Council, to be 
open for inspection on the two days previous to the Coundl's * 
meeting. In most of the large cities, as in the case of 
Liverpool, there is farther a weekly or monthly epitome ' of 
proceedings showing the doings of each committee at a 
glance, and printed and supplied to every Councillor and 
Alderman shortly before the monthly meeting of the Council. 

Such epitomes contain the chief dedsions, arrangements, 
and acts of administration made or done by the committee in 
the period under revision, and a brief abstract of the ordinary 
business. With a good epitome before him any Councillor 
has a starting-point for the investigation of details, so that 
he can frame inquiries or move amendments when the minutes 
come up before the Council for confirmation. The minutes 
of the dififerent committees are laid before the Council in 
turn for approval or disapproval, as the case may be. 

But before proceeding further we must briefly review the 
meetings of the controlling body itself. 

The Town Council is bound by statute to hold four 
sittings in the year, the first at noon on the 9th of 
November, the other three "at such hour The meetings 
on such other three days before the 1st of of the Town 
November the next following as the Council at ^ 

the quarterly meeting in November decide, or afterwards 
from time to time by Standing Order determine.'' But the 
Mayor may also at any time call a meeting of the CoimciL' 

1 HCA. 1882, sec 22 (6). 

' Of. for these epitomes p. 815, with a note on Liverpool (and Birmingham). 
Cf. also Liverpool Standing Order 56, Manchester Standing Order 11, Leeds 
Standing Order 41. 

* Vide M.C.A. 1882, second schedule, rales 1-3. 
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The Standing Orders of a town ordinarily provide for monthlj 
sittinga 

Whether epitomes are in vogae or not, no business may 
be transacted at a meeting other than that specified in the 
summons,^ which must be signed by the Clerk, and delivered 
at the house of every member of the Council three dear days 
at least before the meeting. Notices of motions should be 
delivered to the Town Clerk at least a day before the notice 
of summons is printed, so that the motions may appear in 
the agenda. The ordinary procedure at a meeting of the 
Town Council is as follows : — First, the minutes of the pre- 
ceding meeting are read and passed ; then questions may be 
put ; then come personal announcements by the chairman ; 
then the agenda of the day are gone through, following the 
order in which the reports of the various committees were 
arranged in the summons ; and so all items are disposed of 
— some without debate or division, some by vote after dis- 
cussion. The proceedings are .open to the public, and are 
presided over by the Mayor, or (in his absence) by the 
Deputy-Mayor, who regulates business in the manner pre- 
scribed by the Standing Ordera These Standing Orders are 
made, as we have seen, by the Council, which alone has the 
power of regulating its own proceedings and business, and 
the orders may from time to time be varied and revoked by the 
same authority.' By Standing Order a Council fixes the days 
and hours for its meetings, as well as the number of meetings 
to be held during the whole year. The afternoon between 
2 p.m. and 6 p.m. is the time almost invariably fixed,' though 
oddly enough, as we have seen, the first quarterly meeting of 
the Council must by law be held at noon. A precise 
observance of the forms and rules of debate is the mark 
of all public business in England, and the Town Councils are 
no exception. A character for complete impartiality towards 
members of the different parties belongs to the Mayor, or his 
deputy, as chairman ; for to the chair, in however humble 
an assembly, there attaches in England something of that 

1 Except in case of a quarterly meeting, when the bnainess prescribed by 
the Act must be transacted whether on the agenda or not — M.G. A. 1882, Second 
Schedule, rule 8. 

> See M.C.A. 1882, Second Schedule, rule 13. 

s See M.G.A. 1882, Second Schedule, rule 2. 
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feeling which the House of Commons entertains for its 
Speaker. The Speaker indeed is a priceless example to local 
parliaments ; the riding of the chair serves to stay the 
passions which are so liable to be excited by local jealousies. 
There is little variation in practice eis regards the conduct 
of debates. The questions which may precede the business^ 
of the day are not allowed to lead to discussion. Motions ^ 
for adjournment may be made at any time» but must be sub- 
mitted without discussion ; no member may speak more than 
once to the same motion, save that the mover has the right ' 
of reply ; voting is by show of hands, or by calling over 
each name, if this is demanded by not less than five members 
of the Council The Standing Orders may be suspended only ^ , 
if a resolution for their suspension is carried by a majority of ^' 
the whole Council, or upon a motion of which due notice has/ 
been given.^ It should be added that a Borough Council has 
the right of receiving deputations, though the number of a 
deputation must not exceed a certain maximum fixed in the 
Standing Orders. In fine, both as regards the forms of 
procedure and their ways of managing business, municipal 
councils — ^more especially in the large towns — ^bear a remark- 
able resemblance to the House of Commons. They are 
microcosms of Parliamentary government. 

It has been seen that the daily work of administration, ^^ 
though transacted by the committees, is wholly subject to 
ratification by the Council This control is TheConncU's 
ensured in two ways: first, every committee control oyer 
must make its estimates for the year, and get ^^ comn"tte««- 
them accepted by the Council; secondly, every transaction 
of every committee, and every payment made, must boy 
approved afterwards by the Council Thus the principle laid 
down in the Municipal Corporations Act receives a strict inter- 
pretation. But though the interpretation is strict it is not, 
and cannot be, literal, so great, and in some cases insurmount- 
able, would be the difficulties involved. For the work of a 
single committee in one of the leurge towns would alone be 
too formidable to be tested, and discussed bit by bit in a 
monthly sitting of the Council. A way out of the difficulty 

^ See Leeds Standing Order 58, and Sheffield Standing Order 20a, in which 
latter case a majority of three-fourths of those present is requisite. 



Digitized by VjOOQ IC 



880 ENGLISH LOCAL GOVERNMENT pasxi 

/is found by dividing the transactions of a committee into 
two parts — ^tbe general proceedings, and those which axe of 
special interest, and importance. Only the second clasB are 
placed on the agenda paper in detail The rest are daased 
together and proposed by the chairman of the committee in 
some such form as the following : — ^" It was moved by Mr. 
CJooncillor , seconded by Mr. Councillor , and re- 
solved that the Council approve the proceedings of the 
committee with the exception of the matters referred to in 
the succeeding notice." Thus the general transactions of the 
committee during the month are ratified; then follow one 
by one the transactions of special importance upon which 
discussion is likely to arise. To assist committees in drawing 
'the line between the two classes of administrative acta — 
/ those which require only general, and those which require 
■ special ratification — the Standing Orders of most large towns 
lay down the rule that only such transactions eis involve a 
^ fixed expenditure, say of more than £25, or a weekly ex- 
penditure of £2, or a yearly expenditure of £104, need be 
>j[aid before the Council as particular items. All other 
agenda may be classed as general proceedings and taken as 
read, in order that a merely formal compliance may be 
made with the statutory provision. Whether the Standing 
Orders so provide specifically or not, any Councillor who 
objects to one of the transactions thus formally disposed of 
may propose that it be omitted from the general proceedings, 
and be disapproved by the Council^ Moreover, any member 
of the Council may ask that any portion of the minutes of 
a conmiittee whose proceedings are under review be read 
aloud.^ Also all committees are bound to draw the attention 
of the Council to any important decision they may have 
taken ; or to any transaction which deviates from previous 
practice ; or to any act likely to involve considerable ex- 

^ If s oommittee has to present a special report to the Oomioil, every 
Councillor and Alderman must receive a printed copy of such report three days 
before the monthly sitting of the Council. Cf. Leeds Standing Order 43, 
Sheffield Standing Order 28. In the large towns business is greatly expedited 
and fikoilitated by the free use of the printing press. All material of import^ 
ance for the use of sub-committees, committees, or the Council, is printed so 
that every member may have his information in the same convenient fonn. 

* Cf. Manchester Standing Order 10 (3). 
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penditura This is done, of course, by detaching such a 
decision or transaction from the general proceedings, and 
giving it special notice in the agenda.^ 

The above is an outline of the procedure ordinarily 
adopted by busy Councils in reviewing the work of their 
committees. But in some of the large towns even these \ 
time-saving devices are insufficient for the expeditious trans- 
action of busines& Further abbreviation is necessary to 
prevent the Council from frittering away its time and 
strength in details, and in the mere formalities of ratification ; 
for after all, the main duty of the local parliament is to 
exercise a general control over the course of municipal 
administration, and not to descend into minutiae which may 
prevent the adequate discussion of large and critical problems 
Accordingly, a further step is taken. A monthly epitome of \ 
the minutes of each committee is prepared by the Town Clerk, 
submitted to the Chairman of the Committee, and sent to 
every member of the Council a few days before the monthly 
meeting. The minutes are not even formally proposed ; unless 
objection ia made they are taken as read, and the functions of /' 
control vested in the Council are confined to debating and 
deciding upon the particular reports, proceedings, and proposals 
which each committee thinks fit to select for reference to the 
OounciL* 

In any case there is, however, another safeguard which 
helps to preserve to the Council a real control over the 
whole concrete administration. That safeguard 
is the municipal budget In all boroughs the ^buSgS!*^ 
basis of the annual budget is laid in the com- 
mittees. Some time before the end of the financial year 
each of the standing committees prepares an estimate of 
its probable requirements for the year. By the regulation \ 
of the Sheffield Council each of these estimates must be , 
ready prepared on or before 4th February. This estimate , 
is sent to the Finance Committee; the Finance Committee ^ 

> Cf. Manchester SUnding Order 10 (5). 

' Cf. for this last plan, as It is practised in Liverpool and Birmiughani, ^^, 
^yal CommiBsion on Amalgamation 1894, Minutes of Evidence, Q. 10,194 »qq. ^ 
and 10,266 sg^. The Town Clerk of Liverpool admitted that in some oases the 
xronfirmation of his monthly minates is more honoured in the breach than the 
4>bflerYance ; cf. for the Monthly EpUomSf Manchester Standing Order 11. 
VOL. I Y 
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collates the reports or estimates sent in by all the other 
committees. The report of the Finance Committee, together 
with a copy of the estimates, is forwarded to every member 
of the Council at least a week before the meeting of the 
Council in March, and is then brought before the Council in 
a form arranged by the Finance Committee. The budget 
then consists, first of an annual estimate of mimidpal ex- 
penditure for the year compiled out of the estimates sent 
.in by the various committee& The estimate of each com- 
{ mittee is laid before the Town Council, and the chairman of 
V every committee has to justify his estimate to the Town 
Council if it is challenged. When the estimates are justified 
and accepted, the chairman of the Finance Committee proposes 
the second part of the budget, which consists of a series of 
resolutions authorising each committee to spend its estimates 
\ for the purposes proposed; and at the same time the chairman 
^ of the Finance Committee proposes a rate of so many pence in 
/ the pound necessary to meet the expenditure.^ The financial 
year for municipal as for imperial purposes ends on 31st 
\ March. After that date each committee knows exactly what 
its last year's expenditure was, and is thus able to make an 
estimate of expenditure for the coming year. Meanwhile, until 
the estimates are prepared and the budget passed, a good deal 
of unauthorised expenditure goes on, often for three or four 
months. In some towns, t,g. Leicester, in order to avoid this 
unauthorised expenditure, the estimates are made before 
31st March, so that the budget can be brought in and passed 
at the commencement of the financial year. If such a coarse 
be adopted, the estimated expenditure is too much in the 
nature of guess-work, and there is much objection to laying a 
rate upon so uncertain a basis. Later in the year supple- 
mentary estimates sometimes prove to be necessary, and these 
have to be brought before the Council for its approval, and 

^ Cf. Boyal Commission on Amalgamation 1894, Q. 9463 9qq, ; ako, cf. 
Sheffield Year-Book (1900), p. 184. This is the plan followed in Nottingham and 
Sheffield. In other towns, €,g, Manchester and Liverpool, the estimate of each 
committee goes direct to the Council. At Sheffield the financial year com- 
mences on 26th March. At the meeting of the City Council in March " the 
consideration of the estimates and the adoption of the basis for levying a rate " 
are placed on the agenda paper, '* next after the communications to the Lord 
Mayor" (Sheffield Year-Book, p. 186). 
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placed upon the agenda.^ When the estimates proposed by a 
committee have been sanctioned, payments are made by 
means of a statutory order on the treasurer, which order is 
usually signed by three members of the Finance Committee, 
and countersigned by the Town Clerk 

Then comes a wider question — How far estimated ezpendi-^ 
ture already sanctioned by the Council comes up again before 
the Council for ratification as realised expenditure. 
Generallyspeaking,an item does not again come up ^^5^^^' 
efifectively until the Treasui*er's or Accountant's 
report is laid before the Council After the Council has 
sanctioned the estimate and the sum estimated has been spent, 
as appropriated, the Committee may be discharged. Sir Samuel 
Johnson, Town Clerk of Nottingham, was asked whether the 
various items of expenditure did not come up before the 
Council every week or month ? He replied that in a sense 
they did, for the security of the treasurer. 

At the end of every meeting of the Council the Chairman gets up 
and says, '* The orders upon the Treasurer are now upon the table at 
such and such pages therein, and I propose that they be confirmed by 
this Council" Then they are signed by three members and counter- 
signed by myself^ and that is all we do with them. I never heard an 
item of such expenditure questioned, and if anybody questioned an item 
he would be requested to give notice.' 

A second course which is adopted in many towns' re- 
lieves the Council from the necessity of formally confirming 
these statutoiy orders on the Treasurer. The work is dele- 
gated by a standing order to the Finance Committee. In 
either case the Borough Treasurer receives a sort of monthly 
whitewash. The orders for payment are " found correct." The 
upshot of all this is that the occasions for discussing the real 
as distinguished from the estimated expenditure are two : — 

1. The annual report of the Finance Committee. 

2. The annual report of the Auditors. 

Of the latter we shall have more to say in another connection. 

^ This applies to new expenditure on purposes not foreseen, e.g. in conse- 
quence of an epidemic. For excess of expenditure on purposes ahready fore- 
seen committees get their bills of indemnity when their reports come up for 
confirmation (R.C. 1894, Q. 9513-9615). 

' See Boyal Commission 1894, Q. 9511. The last statement is surprising. 

* E.g. Birmingham and Liverpool. 
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The Finance Committee plays, it will be seen, a large part in 
the scheme of financial control Its position is altogether 
peculiar and distinct from that of the rest of the 
^nmlitter committees, because its duties bring it into 
relation with them all, whereas theirs are 
concerned with specific branches of administration. Moreover, 
/^ it is the practice in many towns to recognise in the constitution 
I of the Finance Committee its central and superior position by 
\^ composing it out of the chairmen of the other committee& 
Nevertheless, the Finance Committee cannot be said to exercise 
a thorough control over the expenditure, because it is not 
endowed with the necessary authority or the necessary know- 
ledge to test and pronounce upon the requirements and 
necessities of other departments. At Nottingham an attempt 
was made to give the Fincmce Committee this sort of control ; 
but the attempt failed, the other committees arguing that the 
Finance Committee was usurping the duties of the Coundl, 
and was not competent to pronounce upon the financial re- 
quirements of a committee with whose work it was not and 
/^could not be acquainted. Nevertheless, the Finance Com- 
/ mittee may, and frequently does, exercise pressure, especially if, 
\ by inducing the committees to reduce their estimates a little, 
\ a saving of a penny in the pound may be effected in the rates. 
Again, if a committee overspends its monthly allowance, it 
becomes the duty of the Finance Committee in the last resort 
to stop the cheques of the delinquent body, and to report its 
reasous for so doing to the Council^ 

The foregoing survey of the system of administration by 
committees now established in England shows clearly that 
one great advantage has accrued — an advantage which springs 
AdapUbUityof ^li^^^lj ^om the fundamental principle of 
tho Committee autonomy underlying the whole of the statute 
■y»tem. j^^ j^jg advantage consists in the extraor- 
dinary adaptability of the system to towns of the most diverse 
sizes and needs. If a council undertakes a new duty or 
enterprise, no change in organisation ia required. All that 

^ Royal Commission on Amalgamation, 1894. Minnte of Evidence, 9502, 
9503. This extreme step had only been taken twice in Sir Samuel Johnson's 
long experience of the Nottingham City CounoiL For farther details upon the 
subject, see chap. yiii. on Municipal Finance. 
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has to be done is to form a new committee. The committee, 
in fact, is a mechanical device which enables the municipal 
engine to move easily in new directions and adjust itself to 
new work without any structural alteration. The wonderful 
flexibility of the system depends upon its equally wonderful 
simplicity. If the formation of committees had been ham- 
pered by minute statutory regulations there would have been 
none of that elasticity which so readily adapts itself to the 
needs, habits, and traditions of different towns. Their differ- 
ences could not have been satisfied, as they now are, by 
variations in the arrangement of the same apparatus without 
ever disturbing in the least the simple principle on which 
they all rest. Another grand advantage of the committee 
system is that it turns into useful channels the special know- 
ledge and talents of individual members of the Corporation,, 
and forms a number of small administrative bodies, each with 
experience and traditions of its own. At the same time, there 
is no stagnation, for recruits bring fresh blood every year 
and prevent experience from degenerating into mere routine* 
Thus, on the one hand, a town is preserved from a rash and 
flashy management of its business ; on the other hand, from 
red tape and immobility. Another circumstance which pre- 
serves administration from rigidity and routine is the super- 
vision of the Council and the independent criticism which is 
dealt out by members of other committees, to say nothing of 
the stimulus sometimes applied by the local press. To the 
theoretical student of municipal constitutions the committee 
system presents itself mainly as an expression of administrative 
autonomy in the administrative organisation itsel£ The 
autonomy already created by a democratic franchise and 
by the constitution of a representative Council is made 
effective by the creation of an autonomous organisation. 
The committee system is the second pillar upon which 
the true self-government of English towns resta It has 
been our object in delineating it to make clear that by no 
other system could so fuU measure of self-government have 
been attained. 

Every municipal borough has also the right to legislate 
for itself and for its citizens. The laws relating to its own 
procedure are called " Standing Orders." The laws directly 
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affecting the burgesses aie called " bye-laws." But the powers 
(given as we have seen in the second schedule of the muni- 
cipal code) by which "the Council may &om 
sumSS^erT *™® ^ ^^°^® make standing orders for the regu- 
lation of their proceedings and business" have 
been very liberally interpreted For most Coundls have 
laid down under the title of " standing orders " a great number 
and variety of rules for the regulation of the whole municipal 
administration. So that it may be said that the standing 
orders are a continuation, a development, and an elaboration 
of those general principles and broad outlines of the municipal 
government and constitution which are contained in the 
Municipal Corporations Act The unlimited power of organi- 
sation entrusted to a municipality can only be fully understood 
when we realise the scope and purpose of its standing orders. 
" Begulations for the committees and sub-committees " generally 
comprise a whole series of details for the guidance and organi- 
sation of committees. Not only are the powers and duties 
del^ated to each committee precisely stated, but elaborate 
directions are given which go far beyond the limits of the 
mere formalities of organisation. Thus you may often find 
standing orders prescribing methods in which work shall be 
done, forms in which tenders shall be made, and conditions 
under which they shall be accepted. Then the directions to 
the committee which deals with licenses to music halls and 
theatres often amount to administrative law, and affect not 
merely the licensees but also the theatre-goera* And lastly, there 
are in the standing orders a number of disciplinary rules laid 
down for the ofBicials in the municipal servica' It is cus- 
tomary for Municipal Councils to re-enact their standing orders 
every year at the first sitting of 9 th November ; and this is 

1 Cf., for example, Manchester Standing Order 24. 

* liverpool Standing Orders 78, 110-118 — a good instance of antonomoos 
standing orders regulating the smallest details of administration. Students 
may also be referred to the Bye-laws and Regulations of the London County 
Council, which now fill two volumes of 300 pages each, and provide systematic 
rules by which every committee and the ofiScials of the departments over which 
it presides must conduct business. Similarly, the Standing Orders of Liverpool 
(57-72) provide a complete code for the municipal civil service. Standing 
Orders 88-86 give a carefully elaborated Submissiontordnung, similar to that 
which may be found in the Standing Orders of Birmingham, Nottingham, and 
other large towns. 



Digitized by VjOOQ IC 



CHAP. VI INNER ORGANISATION OF TOWN COUNCILS 327 

naturally an occasion for proposing alterations and additions. 
It should be added that the conduct of administration upon 
some special occasions or doubtful point is often ruled by a 
simple resolution of the Council without resort being had to 
a standing order.^ The theoretical importance of this general 
power of self-organisation which is enjoyed by English towns 
comes still more clearly into view if looked upon as part of a 
higher function, i,e, as a part of the general power of sub-legisla- 
tion which belongs to a Borough Council as the public local 
authority of the town. English jurisprudence speaks of the 
quasi-legislative power, but the expression is not 
wholly adequate, for a Town Council has the ^* 
power to make bye-laws (or by-laws) which have binding 
force within the municipal boundaries so long as they do not 
conflict with the laws of the land, and so long as they are 
agreeable to the statutory provisions from which they derive 
their validity. A bye-law, said Lord Abinger, has the same 
effect within its limits, and with respect to the persons upon 
whom it lawfully operates, as an Act of Parliament has upon 
the subjects at large.^ So important is this general power 
possessed by the representative body of a municipal corpora- 
tion, that we shall not be wrong if we recognise in it the 
third great pillar of municipal autonomy. Hence the need 
for considering the matter more dosely.^ The statutory 
foundation for this general power of subordinate legislation is 
laid by section 23 of the Municipal Code, which runs as 
follows : — 

The council may, from time to time, make such bye-laws as to them 
seem meet for the good rule and government of the borough, and for 
prevention and suppreesion of nuisances not abeady prmishable in a 
siunmary manner by virtue of any Act in force throughout the borough, 

^ Of. Year-Book ofSheffieldy p. 185, where a resolation of the Finance Com- 
mittee, dated 24th May 1894, will be found: "That the Finance Committee 
ehonld, in the month of November or December in every year, confer with the 
Chairmen of the Standing Committees before the Estimates are prepared, with 
a view to fixing the amount of General District Rate from time to time, and its 
apportionment amongst the various spending Committees." This resolution 
was still in force in 1900. 

> Hopkins v. Mayor of Swansea (1839), 4 M. and W. at p. 640. 

* Cf. for what follows M.C.A. 1882, sections 23, 24 ; and Public Health 
Act 1876, sections 182-188 ; also commentaries thereon, especially Arnold, 
Glen, and Macmorran. 
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and may thereby appoint Bach fines not exceeding in any case £5, as 
they deem neceesaiy for the prevention and suppression of ofifenoes 
against the same. 

The above proviaion is not, however, an innovation intro- 
duced into English law by the Municipal Corporations Act. 
On the contrary, the power to make bye-laws was an old 
common law right of Gorporationa It was also a principle of 
the common law, and still is, that bye-laws are of no effect if 
repugnant to the general laws of England.^ The power of 
making bye-laws implies therefore no power to alter lawa It 
is conferred in order that the freedom of municipal life may 
be complete within the limits assigned by Parliament. • A 
bye-law can, of course, be repealed by the direct or indirect 
operation of an Act of Parliament. Any court of law may 
also refuse to enforce a bye-law, if it holds such bye-law to be 
either unreasonable, tUtra vires, or. repugnant either to the 
common or to the statutory law of England. But over a bye^ 
law framed by a Municipal Corporation for the good govern- 
ment of the town under the Act of 1882 there is, strictly 
speaking, no control exercisable by any department of the 
central government. Those bye-laws, however, which are 
framed by a municipal corporation as urban sanitary authority 
under the Public Health Act of 1876 cannot take effect un- 
less and until they have been submitted to, and confirmed 
by, the Local Government Board.* But the same Act ex- 
pressly provides that bye-laws made imder the Municipal 
Corporations Act for the prevention and suppression of certain 
nuisances " shall not be required to be sent to a Secretary of 
State."' The result is, that all bye-laws relating to the 
suppression of nuisances, whether those nuisances arise under 
the Municipal Code or the Public Health Code, must be sub- 
mitted for confirmation to the Local Grovernment Board; 
while those passed for " the good rule and government of the 

^ This common law rale has been incorporated in section 182 of the Public 
Health Act 1875. 

* Fide Public Health Act 1875, sec. 184. The same section proTides 
further that notice of intention to apply for such confirmation most be adrer- 
tised in a local newspaper at least one month before, that a copy of the pro- 
posed bye-law must be kept for public inspection at the office of the local 
authority during the same period, and that the clerk must furnish any rate- 
payer who applies for it with a copy, on payment of 6d. for 100 words. 

» Fide P.H.A. 1876, sec. 187. 
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borough " remain rather more free ifrom departmental control, 
being subject to section 23 (4) of the Act of 1882, which 
runs as follows : — 

Such a bye-law ehall not come into force until the expiration of forty 
days after a copy thereof, sealed with the corporate seal, has been sent to 
the Secretary of State ; and if within those forty days the Queen, with 
the advice of her Privy Council, disallows the bye-law or part thereof, 
the bye-law or part disallowed shall not come into force ; but it shall be 
lawful for the Queen, at any time within those forty days, to enlarge the 
time within which the bye-law shall not come into force, and in that case 
the bye-law shall not come into force until after the expiration of that 
enlarged time. 

• Accordingly, in theory at all events, the only administra- 
tive authority which can disallow a bye-law made under the 
above section is the Privy Council — that is to say, the Cabinet, 
though in practice such disallowance (which is not unusual) 
depends on the Home Office. These bye-laws for the good rule 
and government of the borough can only be made at a meeting 
of the Council which is attended by at least two-thirds of the 
whole body, and may not come into force until the expiration 
of forty days after a copy thereof has been fixed on the Town 
Hall.^ Any offence against any bye-law may be prosecuted 
summarily — that is to say, action may be taken for the recovery 
of the penalty in a Court of summary jurisdiction, before two 
or more Justices of the Peace in Petty Sessions or a Stipendiary 
Magistrate.^ It is important to notice that these proceedings 
may be defended by questioning the validity of the bye-law 
on any of the grounds above mentioned, and cases are of 
frequent occurrence in which a court of summary jurisdiction 
has found against the prosecution on the ground that a bye- 
law is illegal, or unreasonable, or in excess of the powers granted 
by Parliament. When this happens, the Town Council will 
appeal by special case stated, or will withdraw or ameud the 
bye-law. 

The bye-laws which have to be made by urban sanitary 
authorities for the purpose of carrying out the laws of public 
health are so numerous that the Local Government Board has 
published a comprehensive series of model bye-laws for the 
guidance and assistance of local sanitary authorities, and with 

1 Vide M.C.A. 1882, sec. 23 (2) and (8). 
s Cf. P.H.A. 1875, sec. 251 ; and M.G.A. 1882, sec. 28 (5). 
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a view to Cetcilitating its own work of eupervisioiL^ Bat 
the uniformity desired bj the Board is not always desirable, 
nor is the attempt to enforce it always sucoessfoL The con- 
firmation of a bye-law by the Local Government Board in no 
way prevents its validity being questioned in the ordinary 
courts. Attempts to invalidate bye-laws have often been 
made on the ground that the bye-laws are not reasonable.' 
The question as to what is reasonable is not an easy one to 
decide ; and it has recently been held in an important decision 
(referring, however, to a County C!ouncil) that magistrates 
ought to assume that the rule laid down by the local authority 
is a reasonable one unless a very strong case is made against 
it. In the words of Lord Russell : " The bye-laws must not 
be unreasonable. If, for instance, they were found to be 
partial and unequal in their operation, as between different 
classes, if they were manifestly imjust, if they disclosed 
bad faith, the Court might well say. Parliament has never 
intended to give authority to make such rules. They 
are unreasonable and Mra vires.*'* This important judg- 
ment is certainly favourable to autonomy and likely to 
discourage the minor courts from rashly setting up their own 
opinion of what is reasonable against that of any local 
authority of county rank. It should perhaps be added, 
although it might have been assumed without any express 
decision, that local authorities are bound by their own bye- 
laws and may not dispense with them, for the bye-laws are 
assumed to be made for the benefit of the public^ Finally, 
it may be pointed out that the statutory conditions which 
govern bye-laws do not apply to the standing orders of 

' The Annual Report of the L.G.B. always gives a siiiyey in tabular fonn 
of the bye-laws confiimed by it in the year under review (cf. Report for 
1898-99, pp. 685-598). Model bye-laws add to the cost of building. 

^ E,g. a bye-law "that no person not being a member of Her M^esty*s 
army or auxiliary forces, acting under the orders of his commanding officer, 
shall sound or play upon any musical instrument in any of the streets in the 
borough on Sunday," was held to be unreasonable and therefore invalid or bad, 
because it was not confined to cases in which a nuisance was caused {vidi 
Johnson v. Ck>rporation of Croydon, L.R. 16 Q.B.D. p. 708). 

' Eruse v. Johnson L.R. (1898), 2 Q.B. p. 91 ; cf. later, vol. iL pp. 79-83, 
where the bye-law in question will be found. 

* Cf. In re M'Intosh and the Pontypridd Improvement Commissioners, 61 
L.J.Q.B. p. 164. 



Digitized by VjOOQ IC 



CHAP. VI INNER ORGANISATION OP TOWN COUNCILS 331 

monicipcJ councils or to the " regulations " made bj other 
local authorities. Standing orders and regulations cannot 
be disapproved either by an Order in Council or by the Local 
Government Board. It is to the ordinary courts of law 
that Englishmen look to curb, on the one hand, any mis- 
chievous use of local autonomy ; and on the other, any unneces- 
sary interference of the central departments in local affairs. 
At the same time the courts afford a sufficient guarantee 
that the regulations and bye-laws of local authorities will not 
conflict with the general laws of the land or unduly curtail 
the liberties of its individual citizens. 

The words used in the Municipal Code (sec. 23) to 
confer on a Town Council the power of making bye-laws for 
the good government of a town are wide enough to cover the 
whole province of administration. The legislative (or quasi- 
legislative) powers of a Council are coextensive with its 
administrative functions Its own standing orders and bye- 
laws may regulate all its activitiea But as these activities 
— the province of town government — form the subject of our 
next chapter, the objects of quasi-legislation may here he very 
briefly dismissed. 

First in order and importance comes the group of bye-laws 
relating to " police " — a wide term in English administration, 
for it includes the supervision of traffic and vehicles, the 
regulation of weights and measures, etc. etc. But the right 
of raising and managing the police force itself and of laying 
down rules for its management, which resides in the Town 
Council and the Watch Committee, is the function of all 
others most significant of the supremacy enjoyed by a Town 
Council within the municipal bounds. It is, as it were, the 
crown of municipal autonomy, and gives to a Town Council, 
in the fullest sense, the Stadtsobrigkeit (the magisterial 
authority) of German administrative law. 

It is necessary to lay stress on this aspect of English 
municipal law, because it enables us to see clearly that the 
English municipal borough is not like an " urban state 
district " of continental administrative systems, which is quali- 
fied as a " self-governing body " for a more or less restricted 
participation in the work of a State-directed local government. 
On the contrary, the English borough appears as possessing. 
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independent of central administration, the full public authority 
given by the law to preserve order and to promote the welfare 
of the inhabitemts within the borough's boundaries. 

This power of making bye-laws or ordinances belongs to 
the Town Council not only in virtue of the Municipal Cor- 
porations Act, but also of the PoUce Clauses Acts incorporated 
in the laws of Public Health. But apart from what may be 
called the police bye-laws, the great body of quasi-legislation 
arises out of provisions of the Public Health Acts relating 
to the maintenance and cleansing of streets, the conduct of 
common lodging-houses, of markets, of slaughter-houses, of 
cemeteries, the regulation of dangerous trades, the sewering 
and repairing of streets, and the building and drainage of 
houses. The regulation of building in the boroughs is a task 
which on the Continent ia ordinarily assigned to the central 
government ; in England, however, it falls wholly within the 
authority of the Town Council to adapt the general law to 
local needa With the regulation of building lines is associated 
the duty of regulating the breadth of streets and of providing 
squares and open spaces. Parks and public gardens form 
another chapter in the statute-book of quasi-legislation. But 
it would be almost impossible to enumerate all the objects for 
which bye-laws are framed; for every supplement to the 
Public Health Acts and almost every new bit of permissive 
social legislation, as well as countless local Acts, add year by 
year to the multitudinous services which require the exercise 
by the Town Coimcil of its quasi-legislative powers. 

Having thus completed our accoimt of the Town Council 
as a legislator, we are able to distinguish clearly two categories 
in the exercise of this power. The one, consisting of standing 
orders and regulations, is introspective and has regard to the 
internal organisation of the Coimcil and to the control of its 
committees, officials, and servants — ^in a word, to the lines upon 
which administration itself must run. The second category 
looks rather at the objects than the organisation of govern- 
ment, for bye-laws bind equally all persons within the borough 
boundaries. Two legal distinctions serve to mark oflT one 
category from the other. Bye-laws, unlike standing orders, 
are in every case enforceable by penalties, and, unlike them, 
are in some measure subjected to the control of the central 
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gOYemment. The second of these distinctions deserves par- 
ticular emphasis because of the important constitutional conse- 
quences which flow out of the immimity of standing orders 
from central control It has already been shown that no 
department of government has any voice or share in municipal 
elections. A Town Council is constituted by the burgesses 
without any interference from the State. We have now to 
add that the representatives of the burgesses thus freely 
elected are equally free to organise themselves for their 
administrative work, simply because Parliament has declined 
to grant any kind of supervisory control over their standing 
orders to any department or any minister. This important 
point once explained and appreciated leads directly to the 
solution of the third remaining problem of municipal organisa- 
tion in England — the problem of the relationship 
which should subsist between the permanent be^eenthe 
executive of paid offidalB on the one side, and the ?*""« l^*^ 
Council with its unpaid committees on the other. 
But this problem, like the previous one, will be the better 
understood if a glance be first taken at the methods adopted 
for its solution in Grermany and Austria. 

The Prussian Municipal Code, which hands over the actual 
work of government to an executive magistracy with a Burgo- 
master atN^te^h^ad, responsible to and dependent upon the 
Crown, has this consequence, that it leaves the officials and 
servants of the municipality under the mediate and indirect 
control of the State, and, above all, subjects them to the courts 
of administrative law established by the State for the discip- 
line of its officials. The Austrian system of 
municipal government, on the other hand, which Jl^^^JJJril 
makes the Burgomaster responsible to the Council, 
and regards the municipal officers as the servants of the 
Burgomaster, has a different effect. In the towns governed 
by their own local statutes, the magistracy is, according to 
the letter of the law, comparatively independent of the Council, 
but in practice its subordination to the Council is secured 
because the Burgomaster, who is the free choice of the 
Councillors, is also chief of the magistracy. It follows that 
neither in the small nor in the large towns of Austria are the 
officials of a municipality either directly or indirectly servants 
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of the State. The indirect head of a municipal service is the 
Council, its direct head is the Burgomaster; and the officials of 
an Austrian municipality are subject to the regulations made 
by the representatives of the iiiliabitants, and not to a dis- 

-^ciplinary code imposed by the central government of the State.* 
-^Betuming now to the English Municipal Code we find that it 
has, in full harmony with its fundamental principles, placed 
the paid officers and servants of the borough under the Town 
Council and its committees, regarding them simply as the 
executive instruments of a local autonomy. Here, 
Eogiish too, the political conception of democratic selF- 
Mu^ywi government is carried out to its full l^al conse- 
quences. The Act of 1882 gives the Town 
Council an absolutely free hand as regards the appointment 
and dismissal of its various officers, and as regards the organi- 
sation and pay of the whole staff. Nor is the Council at all 
hampered or circumscribed by auy form of central control 
After providing for the appointment by the Council of a Town 
Clerk and Treasurer the Act continues: " The Council shall fix»m 
time to time appoint such other officers as have been usually 
appointed in the borough, or as the Council think necessary, 
and may at any time discontinue the appointment of any 
officer appearing to them not necessary to be re-appointed." 
Moreover, '' the Council shall require every officer appointed 
by them to give such security as they think proper for the 
due execution of his office, and shall allow him such remunera- 

-tion as they think reasonable." * The law, therefore, gives the 
Borough Council absolute freedom to appoint, pay, and control 
its officers as it thinks best, and to dismiss any one of them 

s at any time without explanation or allegation of misconduct 
This almost tyrannical fireedom implies what is a main idea 
of the English municipal code, that the burgesses and their 
representatives alone form an integral part of the municipal 
constitution. The paid officials appointed by the Council 

^ Cf. Schon, das Beeht der Kommunal Verbdnde in Pretu$ett, p. 147 ; article 
" Stadte," by Brockhausen, in the OesUrreickUches SUuUstoorterhudi, toL liL 
p. 1188. 

> Vide M.G.A. 1882, sacs. 17-20. Section 17 provides for the Town Clerk, 
section 18 for the Treasurer (who must not be the same person), section 19 for the 
other borough ofBcers, and section 20 for security and remuneration (cf. for 
"Security," P.H.A. 1876, sees. 194, 196). 
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enjoy no special rights. The object of the code is to establish 
the relationship of master and servant between the Council 
and its officers. 

Besides the offices of Town Clerk and Treasurer, which 

every borough must have, most boroughs appoint other officers 
and servants for the various branches of adminis- 
tration. In the large towns, and indeed in aU '^ ^ffi^!'^ 
those which have extended the range of their 
activity by private and adoptive Acts, the permanent staff 
attains almost the dimensions of an army. Its financicJ 
supervision and pay is in the hands of the Accountant, who 
is charged with the book-keeping and with the manage- 
ment of the current £iccounts of income and expenditure. 
Then at the head of the roads department comes the Borough 
Surveyor. In the smaller places the Surveyor has to look 
after buildings as welL In larger towns a special officer is 
appointed for that purpose. Towns with their own water- 
works, tramways, gasworks, and electric light have, of course, 
a paid officer technically qualified, with a staff of assistants 
and workmen to look after each. Besides these, and often in 
a peculiarly independent position, stands the Medical Officer of 
Health, with inspectors of nuisances and sanitary inspectors 
working under his orders. Another officer who, for reasons to 
be further explained, also holds a special position, is the Head 
Constable, the chief of the borough police. These are the 
principal departmental chiefs who correspond to the standing 
committees. They are all appointed " during the pleasure of 
the Council"; and every incident of their service — their 
pay, their holidays, their pensions, their hours of work — is 
absolutely regulated by the Council. The rules laid down in 
the municipal code are very general in their nature. They 
forbid a member of the Council to hold an official post under 
the Council It is specially provided that the Town Clerk 
shall hold office '' during the pleasure of the Coimdl," shall 
have charge of and be responsible for " the charters, deeds, 
records, and documents of the borough," that the Council 
may appoint a deputy in case of the Town Clerk's illness or 
absence, and that ''a vacancy in the office shall be filled 
within twenty-one days after its occurrence." * Every officer of 

1 M.C.A. 1882, 860. 17, 88. (2)-((l). The lut is an absurdly short period. 



Digitized by VjOOQ IC 



336 ENGLISH LOCAL GOVERNMENT pabsi 

the Council is also bound by statute, either during his office or 
within three months after ceasing to hold it, to deliver at the 
direction of the Council a strict account (with vouchers, etc.) 
of all matters and monies committed to his charge, and to pay 
all money due from him to the Council as the Council directs. 
If he refuses, or wilfully neglects to comply, the local court of 
summary jurisdiction may require him to do so by summary 
order.^ 

With these exceptions, the Act of 1882, so far as it deals 

with the municipal service, is no more than a delegation to 

each Borough Council of power to appoint, pay, 

Gtovernment regulate, and dismiss such a stafiT of officers and 

BoMd Md servants as it deems necessary. Such powers 

Home Office. ^ .^ ^ , ^,/,. . 

of appomtment and control of certain sanitary 
officers as the Local Government Board possesses under the 
Public Health Act will be described in a later part of this 
work ; ^ but even there the power of the Board is not felt in 
the municipal organisation. The same is true of the similar, 
though by no means identical, control wielded by the Home 
Office over the borough police. The police force is thoroughly 
municipalised ; for in practice the Council through the Watch 
Committee has entire control over the police.' More inter- 
ference is to be apprehended from the magistrates than 
/from the Home Office, for technically any two of the borough 
magistrates may dismiss a constable or even a chief constable, 
just as the Town Council and Watch Committee may do so, 
without assigning any reason. The magistrates also have a 
fright to call in soldiery to preserve the peace ; but in practice 
they would be wise to consult the Watch Committee before 
so doing, as the Watch Committee alone has funds out of 
which to pay the expenses. 

The control of a Council over its staff is usually 
exercised by means of its own rules and regulations laid 
down in bye-laws and standing orders ; and secondly, through 

^ M.C.A. 1882, sec 21. But this special proTision does not exclude ordi- 
nary remedies. 

* See Part III. 

* The words are Sir Samuel Johnson's. Royal Conmiission of 1894. Minntet 
of Evidence, Q. 9636. This arrangement is open to criticism on the ground that 
it may be diflBcult to get the police to prosecute serrants of the corporation for 
breaches of its own bye-laws. 
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the committees, each of which may, and must, of course, in 
practice, prescribe for its own officers and servants. But in 
order to understemd properly the position of a 
municipal staff that of its de fmto chief, the "^^^^ 
Town Clerk, must be grasped^ The Town Clerk 
is, as before observed, one of the two officials whom a Town 
Council is obliged bj law to appoint.^ It is desirable if not'^ 
absolutely necessary for a Town Clerk to have had a legal . 
training ; and he is generally a qualified solicitor, sometimes 
a barrister. The municipal code seems to regard him 
primarily as the legal adviser of the Council, as well as the 
chief of the staff and keeper of the archive& Any important 
business with government departments or other authorities 
goes through his hands. He has also to manage, under the 
directions of the Parliamentary Committee, the conduct of 
such local Bills and Provisioned Orders as may be required. / 
He has, moreover, to look after not only aU the legislation, buty 
also all the litigation of the borough. Under his direction 
briefs are prepared, and counsel employed, in aU cases and 
prosecutions to which the borough is a party. Another 
important series of functions is assigned to the Town Clerk 
in connection with the election and constitution of the 
Council; he has to revise and sign the burgess-roll, and to 
see that all the statutory notices are duly pubUshed, including 
the summons to meetings of the Council and of committees. 
Many other similar duties are imposed upon him by standing 
orders in the different towns. 

In other respects also the Town Clerk is evidently^ 
esteemed the chief offidcJ of the staff; he is as a rule the 
best paid official — his salary rising in large towns to upwards 
of £2000 ; in small towns, where his duties are light, his 
pay is comparatively small, and he is often allowed to 
increase it (if he is a solicitor) by private practice, whicln 
however, must not be of a kind to conflict with the duties 
of his office. The office of Town Clerk offers a good social 

^ Cf. for the Town Clerk's legal position and statutory functions, the 
M.C.A. 1882, sees. 17, 20, 21, 28, 43, 45, 48, 49, 54, 60, 66, 75, 88, 99. 

' Before the reform of 1835 the office of Town Clerk was in many borougha 
a freehold office, tenable for life, with rich perquisites attached. The appoint- 
ment of a Town Clerk was made obligatory by an amendment introduced into 
the Bill, and passed by way of concession to the Tory opposition. 
VOL.1 Z 
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position, although social considerations do not usually enter 
into his appointment His tenure is during the pleasure of 
the Council, which means that he may at any time be asked 
to quit his post after three months' notice ; but, except in 
very rare cases, his tenure is practically for life, or at any 
rate for so long as he is equal to the performance of his 
duties. Consequently the Town Clerk may be r^arded as 
the most stable and permanent element in English municipal 

(gOYernment; for after holding a central position for many 
years, he is, as it were, the living embodiment of the local 
traditions of government, and his opinions are naturally 
r^^arded by his Council with the greatest respect He 
/attends all sittings of the Council, and has also the right of 
^ audience, though it is not customary for him to speak 
/ unless called upon by the Mayor. In the smaller towns be 
also attends committee meetings with great r^ularity; in 
the larger, except in the case of some specially important 
^ business, this duty is usually undertaken by the Deputy Town- 
"" Clerk, or one of his assistants, of whom there are sometimes 
as many as five. 

All the strings of administration are gathered in the 
Town Clerk's hands ; in his own office he is of course the 
official chief, although as regards its organisation and the 
payment of his clerks he is subordinated to the Finance 
Committee. His influence as the chief of the executive over 
the general work of the committees depends, of course, very 
much upon personal considerations; but it is always great 
This brings us to the hinge upon which the actual administra- 
tion turns, viz. the relationship of the unpaid committees to 
The Committees ^^® V^^ ^^^' Almost every standing com- 
&nd their mittec has corresponding to it one or more 
° ^^^ paid officials and servant& On the one hand, 
there is the well-acknowledged principle that each branch or 
department of the administration is completely in the hands 
of a committee, with full power to make general and special 
rules for the guidance of its officers and servants, so that 
the chairman of a committee controls the whole of one 
branch of the administration. But there is also another 
principle almost universally accepted, that the duties of a 
committee and its chairman are confined to the committee 
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roonL Only in cases of pressing necessity would the > 
cbainnan of the committee give direct orders to its officers, 
or himself make an order for payment on the borough 
treasurer. The rule is that all the orders of the committee 
pass through the Town Clerk's office ; he and his assistants 
take down in writing the resolutions petssed and the orders 
given by the various committees. These are called minutes,/ 
and are carried out as such by the officers concerned.^ This 
is the rule of the Nottingham Council, and there is a further \ 
rule of still more general acceptance, that the chairman of a , 
committee has to act through some official in his department. 
" We do not admit,'' says Sir Samuel Johnson, speaking of 
the Nottingham practice, "that the chairman of a com- 
mittee has any authority — scarcely any authority — except in ^ 
cases of emergency, outside of Ms committee room." The^ 
Town Clerk then is the channel through which 
the whole buiainess of the Council flows. It ol'thSi^v^ 
is his principal duty to keep a close watch 
and a firm grip on every branch of the administration. He 
it is who knows best what will be the general effect of 
any given action of a committee; and, therefore, it is customary 
for a chairman of a committee to keep in touch with the 
Town Clerk to avoid friction with other parts of the 
machinery. The Town Clerk, therefore, is necessarily the 
confidant of all the committees, and more especially of those 
to which the more important officials are attached. He helps 
to define the functions and duties of the permanent officials, > 
and to arrange any difficulties which may arise between them. 
He is consulted, and often exercises a decisive influence, with ' 

^ Cf. Boyal Commisrion 1894, Minutes of Eyidence, Q. 9546 sqq. "TheN 
relationship of the borough engineer to me," says the Town Clerk of \ 
I^ottingham, ** is that he comes to me in all cases of difficulty and confers with 
me. In any matter with which he is likely to be interested he attends, and / 
hears what passes at a committee, but until it is reduced into the form of i^y 
minute, and is sent on to him as a minute, he has no authority to act." 

Cf. Tear-Book of Sheffield for 1899, pp. 150-158, as an example of the 
departmental organisation of a large town, where 300 officers are apportioned 
jamong 18 departments. As an example of a small town, Banbury with 
18,000 inhabitants may serve. This has a Town Clerk, a treasurer, and the 
following officers, besides subordinates : — A surveyor, who is also an inspector of 
nuisances, accountant, medical officer of health, fismn manager, superintendent 
of police, coroner, school attendance officer, collector of rents, hall-keeper, 
cemetery-keeper, veterinary inspector. 
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regard to appointmente, difimifisals, and the penaioiiiiig of 
members of the official staff The regular organ of com- 
munication between the dififerent departments, the repre- 
sentative of the whole body of officials before the Council, he 
brings to a head the hierarchy of officials, and provides the 
Council with all the information and expert advice which 
they requira In short, he serves as a link between the 
Council, the committees, and the official staff It is a 
difficult position, which requires much tact, circumspection, 
loyalty, and business ability. 

The position of the official chiefs of particular departments 
is quite independent of that of the Town Clerk, in so far 
that they are not in any way subordinated to him by the 
rules of the service. On the contrary, every permanent head 
of a department is subordinated only to his committee, and 
through it to the CounciL It is the central position of the 
^Town Clerk, his influence with the committees, his compre- 
hensive knowledge and experience, not any definite or l^al 
superiority, which makes him the head official of the town. 
He is the adviser-in-chief; and that is the function above 
all others which makes him a person of such importance in 
the municipal life of England. 

The evidence of the experts examined by the Soyal 
Commission of 1894 clothes the skeleton Town Clerk of the 
Municipal Corporations Act with flesh and blood and life. 
This evidence — ^together with the standing orders of many 
boroughs — has helped us to draw him at full length ; but there 
is one passage taken from the answers of Mr. Clare, at that time 
Town Clerk of Liverpool, which deserves to be reproduced : — 

/ *' I think it is an extremely good thing for the Corporation's serrioe U> 
have one man at the head of everything who ahoold have a sort of 
general auperviBion and control of the whole of the bnaineBB of the 
Corporation. The result is, that when the head of one department, saj 
like the engineer, comes with some scheme in connection with engineer- 
ing, and confers with you, you may be able to point out to him that in 
some way or other he is affecting another matter which is in another 
department, which did not occur to him probably at the time, and so 
on. And then there is the question of the general policy of doing 
this, that, and the other, and when it shall be done, and the Town 
Clerk practically in that way forms a sort of nucleus there, to which all 
the other officials come, whenever they want any advice or assistance. 
Then, in addition to that, the chairmen of committees confer with me 



Digitized by VjOOQ IC 



CHAP. VI INNER ORGANISATION OP TOWN COUNCILS 341 

on matters of any importance before the committees meet, and we '■ 
discuBB the subjects together, and decide how the thing should be done, 
and what ought to be done. Then the result of it is, that when 
matters come before the committee, the chairman and officials are usually i 
of one mind as to what is the right course to pursue with regard to 
any particular matter ; and in that way you get, I think, a very good ; 
administration, because you do not get the chairman coming in un- 
expectedly on a matter of which he knows little or nothing, and taking ^ 
a different view to that of the officials who are advising the committee " 
(^linutee of Evidence, Qu. 10,319). And again: "The Town Clerk's \ 
business is, of course, to start with, theoretically legal, but practically . 
technical law is a small part of his real work. His real work is to f 
endeavour to give the best advice he can to anybody, whether it is a 
member of the Council or an official, on questions either of policy or ofy 
law^CQu. 10,323). 

The Town Clerk has been described metaphorically as a 
" conduit pipe," through which the will of the Council and 
its committees flows into execution. He is also, to continue 
the metaphor, the reservoir into which a watershed of in- 
formation pours and again distributes itself, coloured perhaps, 
but, let us hope, improved by advice to those who ask for it. 
What is the amount of influence which the experience and 
judgment of the Town Clerk has upon the will of the body 
he serves is a question that cannot be answered in terms of . 
a municipal statute. It depends partly on the spirit and 
capacity of the Council and its committees, partly on the 
ability and character of the Town Clerk. That in almost all 
English towns the position of the Town Clerk is much 
sought after, that his function is generally regarded as very 
useful to the community, that he usually works smoothly and^ 
harmoniously with the Council, are indications that under \ 
present conditions his office provides the happiest possible 
solution for the difficulties with which the necessity for a 
staff of permanent officials besets every system of genuine 
local self-government. 

The Chief Constable or head of the borough police holds, 
as has already appeared, a peculiar position among the officers 
of a municipality; indeed, the whole system 
of police administration stands by itself. The comSJ?! 
Chief Constable is appointed by the Council, ^ 

paid by the Watch Committee, and in law is dismissable either \ 
by the Council or by the magistrates. The functions of the \ 
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/ Watch Committee, the magistrates, and the Chief Constable 
will be best understood by a concrete example. Supposing 
there is likely to be a serious disturbance of the peace in a 
borough. The Chief Constable will report to the chairman of 
the Watch Committee (who summons the Watch Committee), 
and also to the Mayor as chairman of the borough bench, 
who thereupon summons the magistrate& Both bodies 
appoint certain of their members to serve together on a joint 
committee ; and this joint committee then decides what is to 
be done and instructs the Chief Constable accordingly. This 
is an actual example (taken from Nottingham) of the way 
in which a serious practical difficulty created by the Municipal 
Corporations Act is solved.^ The Chief Constable's duty is to 
maintain order and detect crime. He is generally allowed to 
\ dismiss and appoint constables on his own authority. But 
he reports these and all other matters of importance to the 
Watch Committee, which can reverse his decision, and would 

^ do so if he did not exerdse his powers with discretion. 
The Watch Committee concerns itself mainly with such 
questions as the increase of the force of constabulary, the 
provision or enlargement of accommodation, the regulation of 
wages, the provision of clothing, eta, and generally with all 
police matters involving expenditure. The Chief Constable in 
a borough has not quite so independent a position as the 
I Chief Constable in a county. Still the Watch Committee 
seldom interferes, except to lay down some general policy such 
\ as the suppression of houses of ill-fame, gambling resorts, or 

V night cluba But as a matter of law and constitution, the 
Chief Constable's authority is very nearly the same as that of 
every other municipal official — that is to say, he has to act 
on the instructions of his committee.' It is really the 
multitude and technical character of his duties as director of 
police, and the frequent necessity for secrecy that give him 
a position of greater independence than that of tiie other 
officials. Grenerally speaking, he is not allowed to initiate 
prosecutions or legal proceedings without the previous sanction 
of the Watch Committee, which would have to provide the 

^ The police are under the control both of the Watch Committee and the 
magistrates (cf. H.C.A. 1882, sec. 158). 

* Cf. Royal Commission on Amalgamation, etc., Q. 10,416. 
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necessary costs. Perhaps the only cases in which the system 
gives rise to serious difficulties are those in which it is 
necessary Yor the police to attack financial interests repre-^ 
sented on the Watch Committee, or for that matter on the 
borough bench.^ This is particularly the case in the province 
of the liquor traffic, which has long been a ThepoUce 
wealthy, well-organised, and powerful trade in and the 
England, and has at the same time been ^*^^**^*"®^ 
subjected by law to the special supervision and control of the 
police. In the smaller towns, where the pressure of public 
opinion is less strong, there is the greatest danger that the 
activity of the police in carrying out the licensing laws will 
be seriously embarrassed by the influence of the drink interest, 
the various branches of which — the licensed victuallers, the 
brewers, and the distillers — are often strongly represented on 
the Watch Committee, and still more strongly on the bench 
of magistrates. The evidence given before the Boyal Com- ' 
mission of 1897, presided over by Lord Peel, showed that in | 
many cases the good intentions of the Chief Constable have 
been frustrated by these interests, or — what is still worse — 
that the police have been corrupted; and these evils have./ 
been possible, mainly because the Chief Constable is ultimately 
dependent on the goodwill of the Watch Committee, which, 
in conjunction with the Council, has the sole '* power of the 
purse." It is impossible in any town, large or small, absolutely 
to eluninate the influence of private interests upon public 
administration. It has happened, and not seldom, that the 
Chief Constable has been denied by his Watch Committee the 
sums necessary to prosecute offences against the law committed 
by the occupiers of public-houses.' For these reasons it 

^ See next chapter. 

* Cf. Boyal Commission on Amalgamation, etc., Minutes of Evidence, Q. 9636^ 
9680, on the general position of the Chief Constable ; where secrecy is necessary N 
in some matters, the Chief Constable — says Sir Samuel Johnson — usuaUy i 
consults the Town Clerk rather than the Chairman of the Watch Committee. 
On the evil influences of the drink interest over Watch Committees, cf. the very / 
interesting evidence given before the Boyal Commission on the Licensing Laws 
(1897), Minutes of Evidence, 17,026-36, 17,041, 17,076-81. The Chairman of ^ 
the Watch Committee in the town of Penzance advocates a change in the law to 
empower the Chief Constable "to act entirely as a man independent of the Watch 
Committee or the Council in the matter of prosecutions." On the exertion by 
the Watch Committee of its influence in favour of Ucensed victuallers, the 
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has been repeatedly proposed that in future all members 
of the Council directly interested in the liquor trade should 
be prohibited from serving on the Watch Ck)mmittee : a rule, 
however, which would have too little practical effect, because 
it is the indirect interest of members holding shares in 
brewery companies which own licensed houses, and otherwise, 
that so often gives predominance to the liquor interest on 
the Watch Committee, and does the mischie£ On the other 
side, the violent efforts of the teetotallers in many places 
to influence the Watch Committee helps to give a party 
colour to the subject, and to make it still more diflicult for 
the police to enforce the licensing laws with strict impartiality. 
Herein lies one of the great difficulties of democratic govern- 
ment, that an administration, which actually rests and depends 
on the participation of the masses, is necessarily hampered in 
carrying out the law by private and conflicting interests. 
Against such difficulties no sufficiently elaborate statutoiy 
precautions and no strong supervision on the part of the 
central authority exist in England Good government 
assumes and relies upon the probity of the majority, the 
publicity of the whole administration, and the control 
exercised by public opinion. In spite of its admitted faults 
in many English towns — and some consider that Home Bule 
in police matters is one of the least satisfactory elements in 
English municipal institutions — public opinion, that main 
weapon in the arsenal of democracy, has hitherto worked 
with wonderful success to prevent any large growth of actual 
corruption. 

The position of the borough police and its head is further 
complicated, as we have seen, by the powers of the borough 
Justices, which are so fior co-ordinate with those of the Watch 
Committee that a joint committee is often necessary to 

Ohairmui of the Watch Committee in Devonport, who was natozally anxious to 
defend his committee, admitted that the Watch Committee there refused to 
allow the Chief Constable to proceed with twenty-seven oat of forty cases in 
which he proposed to prosecute licensees (Minute of Evidence, Q. 84,661- 
34,662). Similar instances are given in the cases of Wigan, Beading, Derby, 
Portsmouth, etc. Some allowance may no doubt be made for the fact that 
this evidence was often given by the Temperance party, whose leal against 
the drink traffic deprives their statements of objectivity. But even so, the 
evidence taken by the Commission gives an unpleasant picture of police 
administration in many of these towns. 
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arrange common action between the two authorities in cases of 
disturbance. There is, however, seldom any friction between' v 
the committee and the bench, and if any should ipj^^ watch \ 
arise, the Mayor, as a member of the Watch CJommittee and | 
Committee and chairman of the magistrates, *^® Magiatxates. 
helps to smooth it away. His position leads naturally to his ' 
being elected chairman of any joint committee which may , 
from time to time be necessary. The magistrates, it should 
be obsei*ved, are not a spending authority, and have really 
little or nothing to do or say to the management of the police ; 
but if an extraordinary occasion should arise and make it 
necessary to collect a force of special constables, or to call in v 
the military, the magistrates are the lawful authority, though 
in practice the aid of Watch Committee is needed in order 
that its sanction may be obtained for the necessary expendi- 
ture. It must always be remembered that in England (out- 
side London) and in Scotland, though not in Ireland, there is 
no such thing as a state police or a royal constabulary, and 
that the central government has no right to give orders to 
the local police. Only by corresponding with the local police 
authorities (the watch committees in the towns, the standing 
joint committees in the counties) can the Home Secretary 
bring about any given action on the part of the police ; nor 
can he do so even then unless the local authority is willing 
to take action at his suggestion. Such cases often arise when 
it is necessary to watch foreign anarchists or dyncunitards ; 
and it is usual for the Chief Constable to report to and ask 
the advice of the Home Department when an emergency 
arises which may require any extreme step such as that of 
calling out the military.^ 

In spite, however, of this municipal autonomy, the whole 
administration of the police in every town is subject to the 
influence of the central authority in a peculiar and rather I 
roundabout way through the system already explained of I ^ 
grants-in-aid. About half the cost of the police,^ both in the 
boroughs and counties, is now defrayed by the State, subject 

^ Gf. Debate in House of Commons, August 1901, on Penrhyn disturbances. 

3 For a more accurate and detailed statement of police finance, see voL ii. 
sub. Home Office and Sir Henry Fowler's ParliaiMfnJtary Seium on Local Taxa- 
tion, No. 168, April 1898. The only grant which is now paid directly to the pro- 
Tincial police authorities is an annual sum of £160,000 for police superannuation. 
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to the condition that all the local police forces shall be 
annually inspected by the Home Office, and their efficiency 
and strength approved If a town renounced its grant, 
the right of inspection would cease; but, except in that 
almost inconceivable contingency, the assignment of the grant 
depends upon the town attaining a standard of efficiency 
adequate to the requirements of the Home Office. The 
anxiety of the ratepayers to earn the grant makes it certain 
that the local authority will try to keep its police up to the 
standard requisite ; yet the Home Office, though it can apply 
this powerful but indirect stimulus, cannot be regarded as a 
police authority in the Continental sense. The Ministry alone 
has the right upon the Inspector's report and certificate to 
refuse the grant. Neither the Ministry nor Home Office can 
take any direct step to reform a local police establishment 
The central authority can sconce the ratepayer, but it cannot 
take over the management of his police. The representatives 
of the ratepayers, — that is to say, the Council and the Watch 
Committee, — ^remain in law the supreme police authority of the 
town, even though in fEU^t their supremacy is regulated and 
their energies strung up by the enlightened cupidity ^ of their 
constituents. 

There is one side, however, of the work of the Chief 
Constable and the Watch Committee which is subjected to a 
very real control If the State can apply an administrative 
stimulus, the Courts of Law are constantly exercising their 
superior powers. All complaints and prosecutions brought by 
the police come before the magistrates and are subject to 
appeal Moreover, actions may be brought against the Chief 
Constable for malicious prosecution. Any order for payment 
of the cost of a prosecution may be removed into the King's 
Bench Division of the High Court of Justice and quashed, 
which indeed was actually done in a well-known case.' We 
shall have a later opportunity of discussing the l^al aspects 
of municipal administration ; but the freedom and independ- 

^ The Home Office often threatens to use its powers. Thus, in 1899, Glasgow 
and Manchester, the second and fourth largest towns of the United Kingdom, 
were in danger of losing their grant through inefficiency. 

^ R. v. Mayor of Exeter L.B., 6 Q.B.D. 185, where the decision of the Court 
was given on the ground that costs arising out of misuse of official power were 
not ** legal purposes " within the meaning of the law. 
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enoe conferred upon the individual citizen by this superiority 
of law over police and of courts over constables are boons 
more easy to ignore than to overestimate. 

Our picture of the municix>al civil service will be com- 
pleted by some remarks on the method of appointing and 
paying the officers and servants of a municipality. It will be 
seen how here too the three organs of administration — Council, 
Committee, and permanent officials — work together in practice. 
In this matter it is necessary to look at concrete instances 
and individual towns, because the mimicipal code is absolutely 
silent, the appointment of all officials and organisation of all 
branches of the service having been, as we have g^j^^g ^f 
seen, left entirely to the discretion of the municipal 
Borough Council. But as the needs and the o^**"- 
conditions of life in all English towns are remarkably similar 
and the laws to be administrated — private Bill legislation 
excepted — ^are the same, there is comparatively little variety in 
the organisation of the municipal service. The salaries of the 
officials naturally rise or fall with the size of the town and 
the extent of their work. According to an estimate prepared 
by the Municipal Officers Association^ in 1898 the average 
pay of a municipal official is somewhat more than £100 a 
year. The salaries of the chief officials are always high and 
generally rise steadily with length of service. The best 
Councils are always anxious to attract and keep good servants 
by good pay. Town clerks, borough surveyors, borough 
engineers, and first accountants receive in county boroughs' of 
from 50,000 to 100,000 inhabitants, salaries ranging from 
£400 to £1000, or even more. In the great cities they rise 
to double or almost treble the amount. The appointment of ^ 
officers is always subject to the approval of the Council, but it 
is practically made by the committee concerned, at the sug- j 
gestion of its chairman or the Town Clerk. In great cities the \ 
committees are allowed authority to appoint their own smaller ) 
officials and servants. Thus in Manchester committees may 
confer appointments up to 63s. a week, in Liverpool up to 

^ As the Town Councils haye an association to look after and forward their 
common interests in Parliament and elsewhere, called ''The Association of 
Municipal Corporations of the United Kingdom," so their officials have a 
"Municipal Officers Association," which meets yearly to watch oyer their 
interests and yentilate their grievances. 
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£104 a jear.^ All important vacancies are advertified; but 
there is not as yet any system of examination for the muni- 
cipal service such as that which has been established for nearly 
all branches of the imperial servica However, the old system 
of patronage has begun to die out, and there is generally a 
healthy inclination to choose the most competent of the 
candidates available for any important post. In the larger 
towns the heads of departments have to submit to the Council, 
through their committee, a summary showing the numbers 
and pay of their staff and the changes that have been made 
during the year.^ One of the most difficult problems, that of 
superannuation and pension, is still unsolved. At present 
there is no general law of pension applying to the whde 
municipal service, though the Police Superannuation Act of 
1890 provides for the constabulary. By this 
^(mS pemrfoM!'* Act every constable and police official is entitled 
after not less than twenty-five years' service to a 
pension not exceeding two-thirds of his salary. The absence 
of any such provision for other branches of the service is un- 
doubtedly a defect in the municipal code, and one which is felt 
more and more by the increasing thousands of municipal officers 
in England. To provide a remedy is one of the chief objects 
of the MunicipcJ Officers Association. Many attempts, such 

^ Cf. Liverpool Stonding Orders 57 ; Manchester Standing Orders 15. 

' Cf. Liverpool Standing Orders 59. Reports on increases of salary are 
nsoally made yearly (in Manchester, e»g. in February). A summary of the more 
important salaries paid in a large and a small town follows, the information 
being drawn in each case from the official year-book (1899) : — 

Sheffield.— Stipendiary Magistrate, £1000 ; Magistrates' Clerk, £2300 ; 
Recorder, £200. Town Clerk, £1150; First AssisUnt, £400; Second 
Assistant, £250; Chief ConsUble, £650; Deputy -Chief ConsUble, £300; 
Chief Librarian, £300 ; City AccounUnt, £850 ; Chief Clerk and Cashier, 
£320;. Chief Rate Clerk, £180; City Surveyor, £1000; Deputy -Surveyor, 
£850; Medical Officer of Health, £600; Cleansing Superintendent, £275; 
Manager of Tramways Department, £400 ; Electrical Engineer, £425 ; General 
Manager of Waterworks, £1000 ; Engineer, £600. In 1899 the city of Sheffield 
was enlarged, over 4000 acres with a population of about 28,000 being added. 
At the end of 1902 the estimated population of Sheffield was upwards of 
420,000 ; and since 1899 the salaries of many of the principal officers had 
been raised. 

Banbury will serve as an example of a small town :— Town Clerk, £300 ; 
Gerk to the Magistrates, £210 ; Surveyor, £200 ; Accountant, £150 ; Medical 
Officer of Health, £50 ; Farm Manager, £100 ; Superintendent of Police, £185 ; 
School Attendance Officer, £45 ; Cemetery Keeper, £75. 
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as the Local Authorities Supeiannuation Bill of 1899, have 
been made to obtain legislation, but without suocess.^ In 
a oonsiderable number of towns, however, it has been found 
possible in spite of the want of any statutory basis to establish 
systems which practically provide old age pensions liver- 
pool obtained a local Act for the purpose in 1882. Under 
that Act the Corporation of Liverpool '' took power to do 
legally what they used to illegally — that is to say, to grant 
superannuation allowances, or to make a grant to the widow 
of any officer dying in the service." ^ The pension scheme 
under the Act was arranged in 1893, and had two main 
features: (1) to encourage officials to remain in the service 
of the town ; (2) to make it easy for the Council to require 
officials incapable of work to retire. All the officials are 
bound under this scheme to pay 3 per cent of their salaries 
into a superannuation fund, and are required in addition to 
show that they have insured their lives to the extent of 2 per 
cent of their salaries. In return the Council guarantees the 
pensions. The superannuation scheme includes all men 
appointed in an established capacity who can fairly be called 
officers. Thus it includes water inspectors and all clerks, but 
not day-labourers. The question of enabling ordinary labourers 
to participate in the benefits of the superannuation clauses of 
the Liverpool Act of 1893 was under consideration at the 
time when Mr. Clare gave his evidence on the subject.' It 
has since been decided in the negative. Birmingham and 
many other towns have obtained powers from Parliament to 
enable them to establish similar schemes, or at any rate 
to make payments from time to time to old servants whom 
it has been found necessary to discharge. The utility of 
these schemes, both to the public service and to its officials, 
seems to have been proved beyond a doubt by experience, and 
it is likely that no loDg time will elapse before Parliament 

* This BiU did not get further than its second reading. 

^ So the Town Clerk of Liverpool in his evidenoe before the Boyal Com- 
mission on Amalgamation, Q. 10,829, 599. 

* Boyal Commission, Minutes of Evidence, Q. 10,254. For the Liveryool 
scheme see also Liverpool Standing Orders, 64-66. Nottingham has no pensions, 
but never discharges an officer. If it discharges an old servant he is given 
"nominal employment." The plan seems primitive. See Boyal Commission, 
Minutes, Q. 9578 sqq. 
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will impoee a general scheme upon all municipalities, in order 
that municipal servants like the servants of Poor Law and 
police authorities may look forward to a pension as the reward 
of a long term of good service. No doubt the real reason 
why such a general scheme has been so long delayed is that 
a whole army of workmen will expect to be included in its 
benefits, and it will be difficult for a democratic Parliament 
to refuse to one set of servants (the neediest and most numer* 
ous) what it gives to the other. The difficulties of the prob- 
lem thus extended are large; but its importance is over- 
shadowed by the vast proposals for a universal system of old 
age pensions which have already appeared as a plank in the 
platform of certain prominent politicians. 

Looking back over the whole organisation of municipal 

government, which we have now described in all its branches, 

certain general conclusions need to be enforced. The life and 

The triple ^ork of a municipality result from the aasocia- 

orgftoiaatioii of tion of three factors — the Town Council, its 

mnmcipai work. f^^^j^^jj^^f^Q^^ j^d {f^ permanent officials. The 

officials are the purely executive organ; they take their 
orders from the committees, which are the administrative 
^organ proper. These, again, are under the regular control of 
the Council, which exercises a general supervision over admin- 
istration, and decides all important questions both of policy 
and of oi^anisation. Technically, then, the Council may 
be described as the deliberative oi^an, the committees as the 
specialised organs of administration, the permanent staff as 
the executive which carries out the actual work of government. 
But such a distinction between the deliberative, administrative, 
and executive must not be taken to imply that there are 
three water-tight compartments in mimicipal government. 
On the contrary, the Town Council alone, the full meeting of 
the direct representatives of the burgesses, may itself in the 
last resort interpret and carry out the independent will of the 
community. The smallest detail of executive management 
may be brought before the Council for final decision. The 
division of government into three factors is very popular in 
England, but it is certain to lead to misconception and error 
if it be regarded as anything more than an abstract analysis 
of an indivisible activity. If the three functions of a muni- 
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cipal corporation be treated as things really apart and distinct, 
as the separate activities of separate bodies, the same mistake 
will be made in the scientific study of local government 
which was made with regard to the central government in 
the famous doctrine of the division of powers so long pro- 
mulgated by English and Continental constitutional theory. 

Kightly to be understood the constitution of a town must 
be treated as an organic unity whose distinctions and differ- 
ences are only external It may be said to have members ; 
but they are members of one body. Every act of administra- 
tion has two ingredients — ^the ingredient of the will or motive 
force, and the ingredient of execution or instrumentality. A 
decision to act may theoretically be distinguished DeUberation 
from its execution ; but in the real world the admiiiirtratioii,a]id 
whole process from the formation of the resolu- »«cutioii. 
tion to the carrying out of it is one individual act. From the 
nature of municipal institutions in England it follows that the 
first element is supplied only by the representatives of the 
burgesses in council or committee. And it is the motive force 
residing in the representative body and not the purely instru- 
mental work of carrying their will into execution which forms 
the real basis and essence of municipal government. The will 
lies principally in the Town Council, only secondarily in the 
committee acting as its agent with delegated powers. True it 
no doubt is, that the practical work of administration is usually 
decided by resolution of the Committee, but it is equally true 
that the Town Council is free at any time to intervene and to 
refuse its approval, and thereby to nullify the decisions of the 
subsidiary body, thus substituting its own superior will for 
the expression wrongly given to it by an inferior agent. The 
Committees, it must idways be remembered, are members of a 
body, limbs of the Council, not separate organisms yoked to 
the larger one ; and not only is the Committee a member of 
the Council, but every member of a committee is under the 
Municipal Corporations Act a member of the Council Again, 
not only is the Committee a condensed and specialised form 
of the Council, but even after a committee is formed the 
Council retains full power of initiative. If that power is, 
comparatively speaking, seldom exercised, it is because the 
Council recognises the special opportunities for forming a 
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light judgment possessed hj the Committee and its staff in 
regard to its own particular branch of administration. 
Lastly, the Council is always able at its discretion to 
contract or extend the province of a committee, as well as 
to control its operations by general rules and by particular 
resolutions. 

At the same time the Committees and their officials are 
far from being mere mechanical instruments of the CoundL 
It is true that in the last resort the Council's decision is final 
But it would be a mistake to picture the Council as the 
workman, and its committees, or even its officers, as the tools 
/"with which he worka Generally speaking, and in large towns 
almost invariably, a committee follows its own devices, and 
\ the superior body seldom interferes, except when some im- 
xportant question of policy or organisation has to be decided. 
Theoretically it would be easy for individual councillors to 
harass a committee and disturb its arrangements at the 
monthly meetings of the Council In practice the theoretical 
difficulty does not arise. Every councillor is a committee 
man and recognises the necessity and desirability of reposing 
confidence in other committees than his own. Confidence 
begets a sense of responsibility. Confidence and responsibility 
are the keynotes of successful administration. 

And lastly, the relationship of the Council to its committees 
is reflected in the relationship of a committee to its officerai 
Englishmen have no liking and no need for the Continental 
conception of an official as a superior being. Such superiority 
they see nowhere except in the Law Courts, in Parliament, 
and, for ceremonial and social purposes, in the King, — 
certainly not in persons appointed and paid by their own 
representatives in town or county to carry out and execute 
the laws. On the other hand, a municipal officer, though his 
position entitles him to no exceptional treatment firom his 
fellow townsmen, may win himself the full and grateful 
recognition everywhere accorded in England to those who do 
useful public work, as well as the respect which expert know- 
ledge and skill always command. The respect paid to the 
higher officials of a municipality and the confidence reposed 
in them by the committees, the Council, and the citizens at 
large, are due not to their official position but to their 
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character, their ability, and the importance of their work. It 
foUows that the relations between the Council, its committees, 
and their staff are untinged by bureaucracy, and are char- 
acterised by those mutual feelings of loyalty and courtesy 
which mark the whole of English public life. An official is 
rarely, if ever, made the object of party recrimination ; and if "^ 
politics often have something to do with his appointment, and \ 
also, though very rarely, with his resignation, the motive is^ ^ 
not openly avowed. Loyalty to constantly shifting political 
chie& is indeed a characteristic mark of the Civil Service in 
England. It is understood that the political chief shall get 
the credit or bear the blame of any action taken by his 
department, and that he shall defend his subordinates when 
they are attacked. The influence exercised by the permanent 
official upon his ministerial chief — who in the case of a 
municipality is the committee or the Coimcil — is often great ; . 
but it always depends upon the confidence reposed in him 
by the representatives of the people, whether acting in full 
meeting or in one of the many ramifications thrust out by 
the parent stem ; and it is really this representative body, 
responsible to the burgesses but owning no other superior,^ 
which alone governs and administers the affairs of the town.^ 

* There is properly speaking no disciplinary law for the staff of municipal 
officials. The standing orders of a Council usually include a few provisions 
as to the duties of the various officers. An officer is also forbidden, as a rule, 
to travel to London on any Parliamentary or other legal business unless formally 
requested by a committee. He is also required to preserve silence with regard 
to proceedings at committee meetings not open to the public. If an official 
infringes rules such as these, the Committee or the Council is free to adopt such 
remedy as may appear suitable. An official may always appeal from a decision 
of the Committee to the Council (cf. €,g, Bournemouth Standing Orders, 
No. 148). All officials on the staff are given leave of absence for at least fourteen 
days in each year. 
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CHAPTER VII 

THE SPHXKI^ OF MUNICIPAL GOTBRNMKNT 

From a description of the mode in which a Town Goimcil 
exorcises its sway over municipal government we pass to the 
extent and objects of its dominion — ^in other words, to the 
functions and powers which a Town Council is permitted or 
compelled to exercise by law. I£, however, a Continental jurist 
were to inquire, as he would naturally do, for some general 
and theoretic definition of a Borough Council's sphere of 
activity,' he would discover that such a conception is entirely 
foreign to English jurisprudence. It is true the Municipal 
Code speaks of '^ the good rule and government of the town," 
but no one would think of treating these words as a legal 
definition of borough business. There is no attempt in the 
Municipal Code to define and mark out the work of a Town 
Council, for the reason that English law is averse to abstract 
definitions, and also because a geneiral conception of what is 
or is not municipal work does not exist. Bather has it been 
'from time immemorial a principle of English law that incor- 
porated towns, like all other corporations, have only such 
I legal powers and duties as have been handed over by the 
express provisions of statutory law. Hence a panoramic view 
of municipal activity cannot be obtained by analysing an 
abstract definition of the administrative power handed over 
by a State to its towns, but only by piecing together the 
special powers handed over expressly to municipalities by the 
\ Act of 1882 and a multitude of other statute& In so doing 

» See for this chapter, M.C.A. 1882, Parts VI., VII., IX., XIL, and P.H.A. 
1876, Parts III.-V., and a mass of amending and supplementaxy legislation. 
* JFirkungskreia, 

854 
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a double distinction may be observed. First, with r^ard to 
the soorces from which these powers flow ; secondly, as regards 
the powers themselves — are they compulsory or permissive ? 
If the powers are permissive they are again distinguishable 
into powers conferred by general (adoptive) Acts, and powers 
conferred by local Acts or Provisional Ordera Before coming, 
however, to the statutory authority of a Municipal Council 
there is a certain preliminary class of rights 
possessed by a Town Corporation at common powers of 
Jaw. The power of making bye-laws at com- n^"***«*^ 
mon law, which has been described in the pre- 
ceding chapter, is conferred and defined in the Municipal 
Cod& There are besides the rights possessed by Town 
Councils, in common with all corporations at common law, of 
holding property, of borrowing and lending, of suing and of 
being sued. And with this last right of a Corporation is 
bound up the further power of prosecuting at its own expense 
those who offend against its own bye-laws. According to the 
modem Municipal Code this is a function of the police adminis- 
tration, with which, as we have seen, every considerable 
municipality is entrusted.^ So far, then, all these functions 
of a municipal corporation existed at common law before 
1835. The legislation of that year gave definite form to 
A group of old rights and brought them into beneficial 
operation. Indeed, nothing really fundamental in the con- 
fititution of a modem municipality is new; and that is 
why, when constitutional difficulties arise in connection with 
municipal institutions, they are often solved by going back to 

1 English oriminal law knows nothing of the monopoly of pablic prosecn- 
iions possessed by the central government in continental states. Even yet 
Treasory prosecutions (institnted by the Attorney-Qeneral and SoUcitor- 
Oeneral) are regarded as the exception. As MaitUnd admirably puts it : ** We 
have public prosecutions, for any one of the public may prosecute ; abroad 
they have state prosecutions or official prosecutions " (Justice and Police, 
p. 141). In indictable cases the person injured, or a police officer, is bound 
over to prosecute ; and material witnesses, whether for the prosecution or the 
defence, are bound over to give evidence. Of late it has become the practice in 
many towns and counties to entrust particular solicitors with the duty of 
arranging all public prosecutions. Such, for instance, is the case in Liverpool, 
Birmingham, Manchester, Bolton, etc. For costs of prosecutions cf. Glen, Law 
of Publie EedUhf vol. i. p. 696 ; also on the whole subject, Gneist, Self-OaverMnenty 
1876 ; JBngliiches FencaUungtreeht, ii. par. 124 ; Maitland, Justice and Police, 
p. 186 sqq. 
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the common law and the older cases decided before the Act of 
1835. 

Turning now from the unwritten to the written law, in 
our search for municipal powers, the first source is the 
Municipal (corporations Act of 1882. The work there im- 

Powers posed upon a Borough Council is a mininiuTn 
confenvdby and is whoUj obligatory. Bit hj bit a province 

statute. ^ marked out which covers — to confine our- 
^ selves to the main points — the preservation of order in the 
,\ borough, the whole management of police, the administration 
{.^r^'^ of town property, the laying and collection of a borough rate, 
^ I and finally, the carrying out of all those functions which the 

old corporations or members of them in their corporate capacity 
had acquired through general or local Acts of Parliament 
As a set off the Borough Council lost never to regain nearly 
all its judicial functions, which were in some places consider- 
able. These are now performed by a borough bench wholly 
dissociated from the Council But a further step most 
necessary for the establishment of a sound municipal system 
had still to be taken after the reform of 1835. The special 
bodies, trustees, commissioners, inspectors, and the like, which 
had been set up to light, pave, and drain towns, were not 
compulsorily merged in the Town Council^ Not until 1857 
was an amendment introduced into the Municipal Code which 
made for consolidation. By that Act a Town Council was 
allowed by arrangement to take over from these trustees and 
commissioners any special powers of administration possessed 
by them. Even in the Consolidation Act of 1882 compulsoiy 
powers were not given for this purpose ; but, in trutib, they 
had become unnecessary. In this as in so many other depart- 
ments of English public life, the development of public 
opinion and the initiative given by it to the representatives 
of the burgesses had forestalled the tardy movement of general 
legislation. What a compulsory general Act might have done 
at a stroke was brought about in almost all cases by mutual 
arrangement, or by local legislation, which thus made up iu 
the latter half of the nineteenth century for the offences it 

^ Cf. CliifoTd, Private Bill LcgislcUion, toI. ii chap, xi., on the state of the 
boroughs before 1885, and the changes effected by local improvement Acts. 
Also see pp. 181-134 of the present volume. 
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had previously committed against the principle of municipal 
eoncentration. At the present time this process of consoli- 
dating municipal government in the hands of the Borough * 
Councils is practically complete (with the two important ex- ' 
ceptions of poor relief and collection of rates), though in a ^ 
few places some curious anomalies still survive.^ Besides the 
quasi-public bodies of trustees and commissioners, who carried 
out necessary but usually unremunerative undertakings, there 
was another important class of private corporations or com- 
panies incorporated as a rule by private Acts of Parliament 
for the purpose of conducting remunerative undertakings in 
connection with town& These undertakings — such as gas 
and water works — were usually of a monopolistic character. 
In 1845 a Parliamentary Committee reported in fstvour of ' 
transferring private gas and water companies to the local ' 
authorities. But no general legislation resulted, and towns.- 
were thus forced to fall back on private Bill legislation in 
order to extend their activities to meet the needs of their 
constituents. According to a return prepared by ClifiTord , 
with official assistance, there were in 1884 270 places, not all 
municipalities, which had water-works of their own and 150 
towns with municipal gasworks. Since that time many 
more of these and other undertakings have been municipalised, 
private Bill legislation having been supplemented by the intro- 
duction of the system of provisional orders.^ 

Over the whole of this expanding sphere of activity a 
corresponding network of organisation for the municipal 
administration and municipal service was spread by the 
methods described in our last chapter. In this place 
only one further remark is necessary with reference to the 
organisation of police. The province of the municipal police 
is not confined to the suppression of crime and the preser- 

^ Until 1889 a dual system prevailed in Ozfoid and Cambridge. In that 
year consolidation was arranged on terms that the Corporation of the University 
of Oxford was to appoint nine and that of Cambridge six members of the Town 
Council. Education was municipalised by the Act of 1902 ; see voL iL 

' Qiven by the Local Qovemment Board and the Board of Trade, and con- 
firmed at the end of each session — except in case of opposition— by the Pro- 
visional Order Confirmation Bill. In England and Wales over 180 municipal 
authorities supply gas, and about the same number supply water ; cf. for lists 
with details Tkt Municipal Year-Book (1902), p. 417. 
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vation of order. It is their duty to maintain all the laws of 
the land and to act as the servants of every court of law 
within the municipal area. The powers and organisation of 
Borough Councils in regard to questions of rating and finance 
form a special subject to be treated in our next chapter. 

A comparison of the Consolidation Act of 1882 with the 
original Act of 1835 shows that the powers which a Muni- 
cipal Corporation derives from the Municipal Code have been 
but slightly extended. The large and substantial develop- 
ments of municipal activity by general Acts are mainly due, 
as was shown in the historical part of this treatise, to public 

health legislation, which gradually brought into 
^*iSdjSon.*^ compulsory and universal operation a vast 

number of rules adopted previously by the more 
progressive communities. It has been seen how the Public 
Health Act of 1876, which consolidated and to some extent 
amended the law, concluded the process for the time being by 
formulating all these scattered provisions in an orderly code of 
public health. Under that Act every municipal borough is a 
sanitary district, and every Town Council an urban sanitary 
authority. Consequently a multitude of sanitary duties and 
powers devolve on Town Councils, and the volume of municipal 
activity has been immensely swollen. The sanitary dutias 
which a Borough Council is compelled to perform include first 
of all the enforcement of all the elementary precautions which 
science regards as indispensable to the health of a town.^ 
First come regulations for the sewerage and drainage of tiie 

district (sees. 13-26). The material difEsr- 
1875. ^^^ between a drain and a sewer is that the 

first drains one building, or premises within the 
same curtilage only, whereas a sewer drains more than one. 
Upon this distinction the law builds ; for drains are left in 
the hands of the individual, while sewers are '' vested " in, ie. 
made the absolute property of, the local authority.^ The 
result is that sewers have to be repaired by the local author!^ 
and the expense defrayed out of the rates, and that the local 
authority is responsible for any nuisance arising out of its 

^ Part IIL of the Public Health Act of 1875, entitled ''Sanitary TteYVuom " 
(8008. 18-143) contains the sanitary proyisions proper. 

3 P.H.A. 1875, section 18, cf. section 149 for the ''Testing" of streets. 
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system of sewerage. All owners and oocnpiers within the 
district have a right to drain into the sewers, and the local 
authority has the right to require them to do so, and to make 
at their own expense the necessary connecting drain, so long 
as the distance is not more than 100 feet The second sub- 
diyision of Fart III. gives powers to the sanitary authority for 
the disposal of sewage and the making of sewage works or sewage 
SaxjoB (sees. 27-33). Then follow nine sections providing for 
the internal drainage of houses and factories, %.e. the proper 
provision of water-closets and other acconmiodation. By 
section 42 '' Every local authority may, and, when required 
by order of the Local Government Board, shall themselves 
[ne] undertake or contract for 

The removal of house refuse firom premises ; 

The cleansing of earth closets, privies, ash-pits, and cess- 
pools; 

Either for the whole or any part of their district." 
Under the title ''scavenging and cleansing," this and the 
eight sections following provide for the removal and abate- 
ment of certain nuisances in streets, houses, and ditches, the 
purifying of houses certified by the medical officer of health 
to be filthy, and for the removal of offensive accumulations by, 
or at the expense of, the owner or occupier of the premises on 
notice given by the inspector of nuisance& Then, after pro- 
visions relating to water-supply,^ and to the prohibition and 
regulation of cellar-dwellings and lodging-houses,^ the Act 
proceeds to define nuisances by an eightfold description,' and 
to provide special remedies for their summary abatement.^ 
With regard to nuisances it is the duty of a local authority 
constantly to inspect its district for their detection. If it 
make de&ult in so doing, the Local Grovemment Board may 
step in.^ On hearing and being satisfied of the existence of a 
nuisance, it is the duty of a local authority to serve a notice 
on the person responsible ^ requiring him to abate the same 
within a time to be specified in the notice, and to execute such 
^^ works and do such things as may be necessary for that pur- 

\ 1 P.H.A. 1876, sees. 61-70. « Sees. 71-90. » Seo. 91. 

V ^ Sees. 91-110. By section 111 these provisions are not to aflfeot or abridge 
oU^ remedies. 

^ Sec. 92. Inspectors of nuisances are appointed under section 189. 



/ 
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pose.'' If the notice is not complied with, complaint must be 
made to a Justice, and the Justice must thereupon issue a 
summons requiring the person on whom the notice was served 
to appear before a court of summary jurisdiction, which conrt 
has power to make an order requiring compliance with the 
notice, or requiring abatement and prohibiting recurrence of 
the nuisance. Without entering into farther detail as to the 
powers and duties of the sanitary authority and the police in 
regard to the nuisances defined by section 91, we may now 
mention briefly the remainder of the sanitary provisions con- 
tained in Part III. of the Public Health Act. Under the 
heading of offensive trades it is provided that any persons 
who wish to establish noxious or offensive trades such as those 
of fell-monger or bone-boiler must obtain the consent of the 
urban authority, which may also make bye-law& to regulate 
such tradea^ Power is given to the medical officer of health 
or inspector of nuisances to inspect meat and food exposed for 
sale in the district, to confiscate it if unfit for food, and to 
proceed against the vendor before a Justice of the Peaoe.^ 
Then follow a series of provisions to prevent the spread of 
infectious diseases. It is the duty of the local authority to 
cause infected premises to be cleansed, and the authority is 
also empowered to destroy infected articles, to provide con- 
veyance for infected persons, and to establish hospitals for the 
use of the inhabitants.* It is the duty of the local authority 
to carry out any regulations made by the Local Government 
Board for any part of England which " appears to be threatened 
with or affected by any formidable epidemic, endemic, or 
infectious disease."^ Lastly, a local authority may provide 
mortuaries and places for post-mortem examination.^ Such in 
their main outline are the sanitary duties and powers con- 
ferred upon a Town Council as local sanitary authority by 
the Public Health Act. The same Act assigns other important 
functions to Borough Councils by making them the highway 
and building authorities for the town. The maintenance, 
repair, and lighting of all public streets and the laying out of 
new ones, the prescribing of lines of frontage for houses and 
buildings, the building of new bridges and the maintenance of 

1 Sees. 112-115. » Sees. 116-119. ' Sees. laO-lSS. 

< Sees. 134-140. ' Sees. 141.143. 
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old ones, are all functions attached to a Town Council as the 
sanitary authoritj — to which we piust add the control of 
street traffic on public occasions, etc., the regulation of cabs 
and other vehicles, and of tramways. The Town Council is 
also the building authority for the town. Every person who 
wishes to build must have his plans approved by the Council, 
and to this end he must take care to comply with the 
Council's building bye-laws. There are several sections also in 
the Act under which the Town Council as sanitary authority 
may take proceedings to prevent the pollution of streams ; and 
additional powers for the purpose are given by further legis- 
lation, such as the Bivers Pollution Prevention Acts 1876 and 
1893, and by local Acts embracing large districts of England.^ 
Since the passing of the Public Health Act the sanitary 
duties imposed upon Town Coimcils have been extended by 
farther legislation. Quite a series of statutes 
have been passed to prevent the adulteration of municipal 
food, by which sanitary authorities are bound to ^^!^^^ 
appoint a public analyst, and provide him with 
laboratories for the purpose of testing various articles of 
consumption, such as milk and butter.' By the Contagious 
Diseases (Animals) Acts 1878-94 the local authorities are 
compelled to carry out certain duties with regard to the 
sanitary condition of dairies, cow-sheds, and milk-shops, under 
the supervision and regulations of the Board of Agriculture, 
and for this purpose it is usual for Town Coimcils to appoint 
one or more committees. Again under the Weights and 
Measures Acts 1878-93 a Borough Council is the authority 
for supervising scales, balances, and weights used in the town. 
An inspector of weights and measures is appointed to see that 
proper scales and weights are used, and bye-laws may be 
made by the local authority. So much for the powers which 
a Borough Council is obliged to exercise, and they may be 
said — if we pass by the organisation of local finance* — 
to cover the whole field of local government except that 
part which is occupied by the Boards of Guardians. It 

^ JB.g. the ThAxnes Conservancy Acts, the Mersey and Irwell Joint Com- 
mittee Act 1892, and the West Riding of Yorkshire Rivers Act 1894. 

> Sale of Food and Dmgs Acts 1875-1899. 

' On the absorption of overseers, cf. section 83 of the Local Government 
Act of 1894, and the next chapter on Borough Finance. 
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is to be observed that the powers of a local sanitary 
authority should be carefully distinguished from its duties, for 
a considerable part of the Public Health Act is merely per- 
missive. The " shalls " and the ''mays" are dispersed tluough 
the Act so promiscuously that their separation would be 
more tedious than useful. Some of the permissive powera, 
such as those for the erection of slaughter - houses^ have 
already been mentioned. To these may be added powers to 
acquire and lay out parks, gardens, and open spaces, to 
establish baths and wash-houses, to install electric lij^t, to 
lay down tramways ^ and light railways,^ and to take over 
graveyards or provide cemeterie& All these are things that 
a municipality can do but cannot be made to do. There is, 
however, a second method, also permissive, by 
AdoptiYrActB. which a Town Council may extend its sphere of 
activity, viz. by the adoption of an Adoptive 

^ Act The most important of these Adoptive Acts may now 

V be briefly enumerated 

1. The Public Health Amendment Act of 1890, Parts IL, 
IIL,IV., andV. of which may be adopted by any urban authority. 

Part IL, if adopted, gives power to make bye-laws under 
the Board of Trade, to prevent danger from electric wires, etc, 
stretching along streets. 

Part III. contains a number of sanitary provisions.* 
Part IV. contains provisions with r^ard to the lioensing 
and regulation of dancing and music haUs ; and Part Y. eon- 
tains additional powers for the issue of local stock. 

2. Housing of Working Classes Act 1890 — an Act to 
consolidate and amend previous legislation upon the subject 
The third part only is adoptive ; it enables a local authority 
to purchase or erect and manage lodging-houses, to dbai^ 
for lodgers, and also to make bye-laws for their r^ulation. 

3. The Public Libraries Act 1892, consolidating and 
amending the previous law, and enabling the authority to levy 
for the purpose a rate not exceeding one penny in the pound. 

4. The Museums and Grymnasiums Act 1891. The 
adoption of this enables urban authorities to provide and 
maintain museums and gymnasiums. 

1 Under the Tramways Act 1870. « Light Railways Act 189e. 

' Including the notorious section 19 (1) about "a single priyatd dnin." 
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5. The Private Streets Works Act 1892, which may be 
adopted hj any urban authority as a substitute for sections 
150-152 of the Public Health Act 1875, and for section 41 of 
the Public Health Amendment Act 1890, if Part IILj of 
that Act has already been adopted, confers considerable 
advantage by making it easier for the authority to recover 
the expenses of " making up " streets from the owners of the 
land adjoining. 

These Acts or parts of Acts have only to be ''adopted" 
by a qualified majority, consisting of two-thirds or three- 
quarters of the Council, in order to be brought into force in 
any given borough. An Adoptive Act, when once adopted, 
has, of course, precisely the same validity and binding force 
as other legislation. The third and last means sxtauioA of 
we have to notice for extending the range of pow«nby 
mimicipal work is private Bill legislation. It is P^^*** ^^^ 
by local Acts, as we have seen, that the first experimental 
improvements have as a rule been made, and it is from local 
Aicts that model clauses have been drawn and brought by 
Parliament into general use, either through the Clauses Acts, 
or through Adoptive Acts, or finally through the ordinary 
general statutes. Nor shall we be wrong in regarding this 
form of particular legislation as the most vigorous and fruit- 
ful factor in the development and extension of municipal 
government There is no more important work done by 
Parliament Hundreds of local Bills pass through its com- 
mittees every year conferring new powers of all kinds upon 
local authorities. Indeed, there are some large towns which 
scarcely allow a year to pass without promoting some local 
Bill containing an application for new powers to the Parlia- 
mentary Committees.^ But this is by no means the only 
form of local legislation, for we must add to private Bills 

^ AH prirate Bills must be sent to the Private Bill Office of the House of 
Commons not later than 80th November in each year. In 1899, 202 private 
Bills and Provisional Order Confirmation Bills received the approval of Parlia- 
ment. This collection as usual contained applications upon all manner of 
subjects, and for every kind of administrative power. Each Bill was itself 
very often a strange conglomeration of powers, for it is the practice for a town 
when it promotes a Bill to provide in it for all the needs and requirements 
which have arisen since its last local Act was passed. A Bill of this sort is 
called an "omnibus Bill." Of these omnibus Bills two examples taken from 
the session of 1900 may serve : (1) Rochdale — a BiU to establish tramways and 
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proper the jearlj increasing legislation bj provisional orders 
of central departments, and particularly of the Local (xovem- 

^^ Y^ ment Board and Board of Trada It was first 

iVoTiooiua in connection with sanitary l^islation that the 

^^ Local Government Board was empowered to confer 

on local authorities new powers by means of provisional orders. 

So &r we have treated private Bill legislation merely 
as a source of municipal expansion. It may also be looked at 
from another point of view as a right of the Borough Council 
And from this standpoint one would be inclined a priori to 
hold that the bringing in of a local Bill in Parliament belongs 
to the powers inherent in a municipality by reason of its 
incorporation. As every English citizen is entitled to 
The right to P^^i^io^^ ^^^ High Court of Parliament^ so it 

promote would Seem should every legal person or corpora- 
PriTEte B i«, ^j^j^ ^ entitled to do ttie same, especially as it 
admittedly enjoys the right to take part in legal proceedings. 
And, as a matter of history, the right of municipal boroughs 
to introduce local Bills into Parliament, and to oppose Bills 
being brought in by others, and to provide costs for these 
proceedings out of the borough fond, was long uncontested. 
It was only when this local legislation came to be used more 
and more for the purpose of municipalising private monopolies 
that the legal point was raised by the threatened capitalists 
in their own interest, and decided, very unfavourably to the 
" towns, in the important case of the Sheffield Water-works.^ In 
that case the judges declared that Borough Councils had no 
power to throw upon the rates the cost even of proceedings 
undertaken in the interests of the ratepayers; and by this 
decision one of the main nerves of municipal progress was 

various electrical nnderiakings, and to provide a refrigerator ; to increase the 
expenditure on education and libraries ; to obtain powers to regulate trade in ice- 
cream, etc. (2) Halifax — a tramway Bill with a number of most heterogenoous 
clauses, including power to inspect milk-farms, both within and outside the city ; 
also to prohibit the purchase of milk drawn from tuberculous cows ; and for 
establishing reading-rooms and restaurants in the parks, for making regulations 
against noises in the streets, and for increasing the number of inspectors of 
nuisances, cf. MtmieipaX Journal^ 1899, 9kii<di Municipal Year-Book^ 1900, pp. $-18. 

Powers already possessed under general Acts are sometimes asked for in a 
local Bill for the sake of obtaining easily through Parliament borrowing powers 
which might not readily be granted by the Local Government Board. 

1 Reg. V. Sheffield Corporation, L.R. 6 Q.B. 062. 
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destroyed. A storm of indignatioii was aroused which forced 
Parliianent to legislate on the subject, and the result was a 
compromise. The Borough Funds Act^ of 1872, which is 
still in force, is entitled ''An Act to authorise the ^^ ^^^ 
application of funds of municipal corporations Borough Funds 
and other governing* bodies in certain casea" ^°** 
Anj governing body which judges it expedient to promote ^^ 
or oppose any local Bill in Parliament, or to prosecute or 
defend any legal proceedings in the interests of the in- 
habitants, is thereby empowered to apply its fund or rate to 
the payment of the costs and expenses ; but — and here the 
influence of the financiers and opponents of municipal enter- 
prise is discernible — it is " provided that nothing in this Act 
contained shall authorise any governing body to promote any 
Bill in Parliament for the establishment of any gas or 
water works to compete with any gas or coke company/^ 
established under any Act of Parliament" Other con- 
ditions and formalities have to be complied with, and even 
then the Act does not apply if the promotion of the Bill or 
the opposition to it is decided, by a committee of either 
House, to be unreasonable or vexatious. 

The main conditions to be fulfilled before the costs of a~^ 
Bill can be charged on the rates are as follows : — First, a " 
meeting of the Borough Council, after ten days' notice by 
public advertisement, must be held and a resolution passed' ^ ^ 
in favour of the proposed expenditure by an absolute majority, ^ 
not merely of the Councillors present but of the whole 
Coimdl. The resolution must also receive the approval of 
the Local Government Board in respect of matters within its 
jurisdiction (i.e. the sanitary clauses), and of a Secretary of 
State. Moreover, in case of the promotion of a Bill in 
Parliament no further expense may be charged on the rate- 
payers after the deposit of the Bill until a further speciaf ^ 
meeting has been held, and the propriety of promoting the > 
Bill confirmed by another absolute majority. Finally, a 
meeting must be held by the ratepayers and owners 



i) 



1 85 and 36 Vict c. 91. On the history of this Bill, cf. Clifford, ffist, of 
Priv. Bill Legis, voL ii. p. 545 sqq, 

^ The expression includes all urban sanitary authorities. Whether it in- 
cludes rural sanitary authorities is doubtful. 
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property, whose consent must be obtained before any expense, 

either in promoting or opposing any Bill in Parliament, may 

. be charged upon the rates. The rules of procedure under 

which the approval of owners and ratepayers is to be 

obtained, whether in the case of municipal or other local 

Bills, are contained in the third schedule of the Public Health 

Act 1875. A town meeting is summoned by the Mayor on 

the requisition of twenty ratepayers and ownera It must 

^ be advertised in the local paper& The voting is taken, 

according to the common law rule, by a show of hands 

^ unless a poll is demanded; but if a poll is demanded, 

\ extraordinary as it may seem, the old scale of plural 

voting in six classes (which existed under the old system 

of local Boards) prevails, even when the meeting is a meet- 

':^ing of municipal owners and ratepayera It should be added 

that the consent of the Local Government Board is to be 

given after the publication of the second resolution, and 

that it has been the practice of the Board to refuse its assent 

(a) if the objects of the Bill might clearly be obtained by a 

Provisional Order,^ or (b) if the powers sought are already 

/''given by the Public Health Acts. However, this clumsy 

machinery, which was intended to throw legal obstacles in 

^ the way of progressive legislation, has only here and there 

\. seriously restricted the initiative of Town Council& In the 

large towns, where it is practically and physically impossible 

to summon a " town meeting " in the real sense ^ the law has 

been reduced to the level of a vexatious but usually innocuous 

formality. However that may be, local improvement Bills aie 

brought in year by jeax in as large numbers as ever, and in 

far larger numbers if we allow for the growth of the cheaper 

form of legislation by Provisional Orders.* Without doubt 

^ In accordance with Borough Funds Act 1872, sec 10. An Amending 
Act was before Parliament in 1902. 

* Gf . H. Hobhouse, IkvohUion, p. 6, where it is described as " a legal farea." 
Tet at a town meeting held in Bradford (Dec. 1902) a Bill promoted by the 
Corporation was criticised and altered in several important details. In amaUer 
towns the machinery provided is often used by threatened interests to impede 
a proposed Bill. 

* Which after being approved by the Local Government Board or other 
ministerial authority, are laid before Parliament as Provisional Order Bills, and 
have the same force and effect when passed as have the true local Bills which 
are brought directly before Parliamentary Committees. 



Digitized by VjOOQ IC 



CHAP. VII THE SPHERE OF MUNICIPAL GOVERNMENT 367 

these two forms of local legislation sofficientlj meet the needs 
of towns^ as thej outgrow year by year the province of public 
legislation. To attempt any enumeration of the needs satis- 
fied by private Bill legislation is obviously impossible ; suffice 
it that the volumes of local statutes contain huddled together 
marvellous evidences of the pn^ess of " municipal socialism *' 
in England during the nineteenth centxiry — a 
movement so swift and strong that it might have '^i^*^^.*'' 
been a revolution if it had not taken place in 
the English democracy. In Clifibrd's meritorious work this 
peaceftd expansion may be followed in each of its main 
branches ; and we may read in his pages how, in an infinite 
variety of towns and conditions, the democratic idea has 
fought its way victoriously through the difficult country of 
prejudices and vested interest&^ In one respect private Bill 
legislation has greatly improved with the improved conditions 
of local government. Of old, as we have seen, local Acts led\. 
to the splitting up of municipal work among a number of "^ 
special or ad hoe bodies. They were a means of disintegra- ( 
tion. Nowadays, on the contrary, they are a means of / 
consolidation; for every enlargement of the boundaries of 
municipal work means an enlargement of the functions of 
the Town Council, which has now at length become a real 
centre of public life in every town. So strong is the^N 
municipal spirit throughout the country that the great 
majority of towns have made full use of the opportunities 
provided by the Adoptive Acts, and have enlarged their 
duties and activities to the full extent of their powers and/ 
possibilities. On these lines more has been gained for 
municipal government than could have been »nie springs 
secured by the most sweeping definition of the of progress 
objects of communal organisation. The English ^^ 
Legislature has always stood to the principle that a local 
expression of local needs is the best indication of the 

^ Clifford gives a clear view of the variety of social and eooBomic improva- 
ments which have been brought into operation by private Acts. 1%e vast 
extent of the practical work done by the private Bill Committees of Parliament 
may be imagined from a single statistical result, viz. that between 1800-1884, 
14,774 local and personal Acts were passed excluding the Provisional Orders 
Confirmation Acts, which began towards the end of this period ; cf. Clifford, 
vol. i p. 492, and Book II. Part YII. of this work (voL ii. p. 887 9qq,). 
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powers a town requires over and above those conferred upon 
it by general legislation, and that municipal government, if 
it is to have true life and depth, must build its organisation 
upon its needs — ^not as officially interpreted, but as understood 
and expressed by its representatives. It is true that where 
the local representatives themselves have been seen to be 
neglecting the interests of their constituents the English 
Parliament has not hesitated to legislate peremptorily, id 
order to drive them in the right direction. But with the 
improvement of public opinion, and the growth in modem 
times of a spirit of emulation between towns, with the increas- 
ing participation of the labouring classes in the work of 
government, and with the increasing sense of responsibility 
produced thereby in the higher ranks of society, more and 
more is being left to local initiative, less and less to the 
driving forces of compulsion. And nowadays Parliament, 
once the pioneer of municipal progress, is rather a conservative 
and retarding factor in the stormy advance of municipal 
activity. 

The question of a central control over municipal work 
raises grave and difficult constitutional problems ; and it is in 
private legislation that the most characteristic solution has 
been found. This is not the place to trace from its beginnings 
j^^^^ the development of local legislation, or to show 
legiBUtion as how the direct supervision of Parliament over 
a control. YqcsA government has thus provided the English 
State with a constitutional guarantee, of a practical value that 
is little appreciated by Continental theorists, but rather to 
indicate how the institution of private Bill legislation has 
influenced and formed the relationship of a town government 
to the central departments of State. We have seen how 
municipal administration is entrusted to the freely- elected 
representatives of the burgessea We have seen too how 
from ancient times the whole nation has enjoyed local 
autonomy in town and country, and has been governed 
without any direct interference by the Crown and its 
instruments. Finally, we remind ourselves that the very 
absence of any direct control over local government by the 
Crown has been one of the main supports of the system of 
so-called ''classical self-govemmenf So there arose in the 
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modem chapter of constitutional development which began 
with the Reform BiU, the great problem how a central control 
over home administration, so necessary yet hitherto non- 
existent, could be created without violating the fundamental 
principles of the constitution. We know now how the 
problem was solved, how the Cabinet was transformed into a 
council of departmental ministers collectively responsible, Uke 
B committee, to the House of Commons, and how the individual 
Minister was given a direct control over that province of 
local administration which lay nearest to his department. 
But this is only a part of the subject. By a principle 
underlying the whole English constitution there may be no 
exercise of public authority, no act of the executive, unless 
power to exercise the authority or do the act has been con- 
ferred by the Legislature — a grand principle, for it expresses 
the predominance of that '' rule of law " which Dicey r^ards 
AS the pivot of the English constitution. Consequently, as 
Parliament developed, not only the rules it laid down for 
general application, but also those which applied only to a 
particular district or county, were called laws, and were drawn 
and passed with all the solemn ritual of public statutes. 
Treading in this constitutional path Parliament evolved the 
system of private Bill legislation which enabled it from time 
to time, by laws of only local application, to clothe local 
Authorities with such powers as they required. Thus ever 
fdnce the fifteenth century Parliament has exercised, more 
especially over English towns, the control of a superior 
court, legislative in form, but administrative in reality, and 
has in this way contrived to establish a second form of central 
control which is absolutely unbureaucratic In other words, 
finding that some form of administrative supervision over 
local government was indispensable, the nation with imerring 
instinct made the control itself agreeable to the principles of 
the British constitution. 

A cognate question remains unanswered : How fax, namely, 
have the different forms of central control actually adopted 
infringed upon the autonomy of the Borough Councils ? So 
far as the election and the organisation of the Council are 
concerned there has been, as we saw, no infringement, and, 
even as regards the actual work of administration, the Council 

VOL. I 2 b 
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is, subetantiallj speaking, a free agent little troubled bj ad- 
ministrative supervision. In this respect the sphere of 
municipal administration may be divided. One 

The form and . . i_ • i - 1 • j 

gabstanoe of province, in which the powers exercised are con- 
•dminwtrative fened by the Municipal Corporations Act and 
local statutes, may be said to be almost &ee from 
the control of any central department. In the other province, 
in which the powers exercised are given by the Public Health 
Act and a group of other statutes, the Town Council is for 
many purposes subjected to the Local Government Board, or 
to some other central department like the Board of Trade. 
These superior powers of the Local Government Board are 
associated with a firm control over local finance, which 
strengthens the safeguards already provided in the financial 
clauses of the Municipal Code. Thus a new element has been 
introduced into the organisation of the municipal civil service, 
and a certain though strictly limited measure of direct 
administrative control has been assigned to the central 
authority, which is empowered to supervise the appointment, 
conduct, and dismissal of certain officials ^ entrusted with the 
management of public health. And this direct influence 
over some officials of the Borough Council gives the Board 
an indirect influence over the branches of administration 
with which those officials are connected. Finally, the central 
authority — and here we must recognise an innovation in 
English constitutional practice — is given the power under 
certain specified and narrowly restricted conditions to compel 
a Town Council to carry out the law where it has long and 
wilfully neglected to do so. But a detailed account of these 
matters must be reserved for our chapter on the organisation 
of the central authorities in the system of Local Government 
Here it is enough to call attention to the practical operation 
of this central superintendence, and above all to insist upon 
the supreme point that the character of English municipalities 
is so self-reliant and their autonomy so strongly guarded, that 
the exercise of the powers of the central authority is generally 

^ Medical Officers and Inapectora of Naisanoes ; bat only in case the local 
aathority chooses to draw half their salaries from the Exchequer contributioD 
account In some places the Borough Council prefers to retain entire control 
and pay the entire salary. See Annual Local Taxation Beturna, 1899-1900, 
Part V. ; Borough Accounts, Part I., coL 18 ; and Part V., table 1, ooL 5. 
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either unnecessary or impracticable — ^partly, no doabt, because 
the ministerial head of a department responsible to Parliament 
is not likely to court the bitterness and unpopularity which 
generally attends a sharp bureaucratic interference with the 
representatives of local democracy. But the main consideration 
is that these extreme powers are only conferred to exact a 
minimum of attention to the demands of public health ; and 
a Borough Council is usually eager and willing that its 
sanitary administration should attain a far higher standard 
than l^e official minimum. These powers, therefore, only 
apply to conditions which do not exist in the great majority 
of towns. But the powers are there, and stand undisputed on 
the Statute Book in spite of the dislike long cherished by the 
Town Councils and their chief officials against the central 
department& They rest there, like so many other weapons 
stored in the armoury of the British constitution, ready to be 
brought out at the moment when it may be deemed necessary 
in the public interest to take strong measures against local 
incompetence or parochial prejudice. The financial safeguards, 
which the English form of central control provides against 
rash municipal expenditure, stand in another cat^oiy, and 
must be dealt with in the ensuing chapter. 
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CHAPTER VIII 

THB FINANCE OF MUNICIPAL GOVERNMENT^ 

Property, JBevenue, ExptTiditure, and Debt 

The creation, organisation, and management of the corporate 
revenue are among the primary functions of a Borough Council ; 
for almost every act of mimicipal administration involves ex- 
penditure. From the legal idea of incorporation, it follows that 
an incorporated town is competent to acquire and own property, 
and to employ it for the furtherance of corporate obJ6ct& But 
a municipality, besides being a corporate body, is also a puhUc 

Private and ^^^^ority with duties imposed and functions 
pabUc limited by statute ; and its position aa a public 

^'^''Tf^*^*^""' corporation necessarily extends its financial 
powers far beyond the limits of those enjoyed by a private 
corporation, while at the same time, with equal necessity, 
certain restrictions and obligations are imposed upon a public 
corporation in the interest and for the protection of rate- 
payers, different in kind from those which the Legislature has 
attached to private corporations in the interest and for the 
protection of shareholdera Of the extended financial powers 
belonging to a municipal corporation, the most characteristic and 
important is, of course, the right to raise by rates such sums 
as may be necessary to defray the expenses of work which it is 
obliged or empowered by Parliament to carry out 

^ See yarioos general Acts, and especially M.C.A. 1882, Part VII. ; P.H.A. 
1875, Part VI. ; P.H.A. Amendment Act 1890, Part V. ; and the Local GoTem- 
ment Acts 1888 and 1894. The organisation of monicipal finance is only 
cursorily treated in Wright and Hobhonse, p. 23 ; Vanthier, chap. It. ; 
Armiigon, chap. zii. ; Blake Odgers, pp. 91-95 ; Chalmers, pp. 85-88. Gneist's 
Self-Government, sec. 106, is much out of date. 

872 
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In the revised and consolidated Act of 1882, no less than 
in the first edition of 1835, the financial provisions are plainly 
based on the same considerations as other parts of the code. 
The very same principle by which, as we have seen, the 
obligatory work of a municipality was restricted to a TnininiiiTn , 
is applied to circumscribe the sphere of its financial operations. 
In truth, administrative duties and financial powers are in- 
dissolubly connected An extension of the one involves an 
extension of the other. Hence the principle congtitutum 
involved in section 92 of the Municipal Cor- of the 
porations Act 1835, and also in the Consolida- i»««>^^'^d. 
tion Act of 1882,^ that the costs of carrying on municipal 
government shall be defrayed out of the proceeds of municipal 
property — that is to say, out of "the rents and profits of 
all corporate land, and the interest, dividends, and annual 
proceeds of all money, dues, chattels, and valuable securities 
belonging or payable to a municipal corporation." Out 
of this annual income, to which must be added fines and 
penalties accruing during the year, is constituted the borough 
fund. If, and so long as, this borough fund is sufficient to 
cover the annual expenditure, the Council is not authorised to 
levy a borough rate. The application of the borough fund 
is provided for by section 140 of the Act of 1882, and the 
payments with which it ia charged are specified in Parts I. 
and II. of the Fifth Schedule. They include the remunera- 
tion of municipal officers, and generally the expenses necessary 
for carrying the Municipal Corporations Act into effect. The 
possibility of a surplus remaining over, after all the charges 
on the borough fiind have been met, is provided for as 
follows : — 

1. If the borough fund is more than sufficient for the purposes to 
which it is applicable under this Act, or otherwise by law, the surplus 
thereof shall be applied under the direction of the Council for the public 
benefit of the inhabitants and improvement of the borough. 

2. If the surplus arises from the rents and profits of the municipal 
corporation, and not from a borough rate, and the borough is a sanitary 
district under the Public Health Act 1875, then the municipal corpora- 
tion, as the sanitary authority for the borough, may apply the surplus in 
payment of any expenses incurred by them as sanitary authority, before or 

^ M.G. A. 1882, sees. 139, 140. A borough council may not expend principal. 
Bob parte the CorparcUion o/Eyihe, 4 Y. and Coll. 55. 
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after the commenoement of this Act, in improving the borough, or any 
part thereof hj drainage, enlargement of streets, or otherwise, under the 
Public Health Act 1876, or any Act thereby repealed.^ 

Only if the borough fund created bj municipal revenues 
is insufficient can a borough rate be levied.' In the words of 
the statute : '' If the borough fund is insufficient for the pur- 
poses to which it is applicable under this Act or otherwise by 
law, the Council shall from time to time estimate, as correctly 
as may be, what amount, in addition to the borough fund, will 
be sufficient for those purposes." And " in order to raise that 
amount, the Council shall, subject to the provisions of this 
Act, from time to time order a rate, called a borough rate, 
to be made in the borough."* That few boroughs are, like 
Doncaster, rich enough to dispense with a borough rate does 
not, of course, in any way affect the principle established by 
law that the borough fund is the primary, the borough rate 
only the secondary, resort of municipal finance. 

It follows, therefore, that in discussing the revenues of a 
borough, the income arising from sources other than rates 
should be treated first. 

It has been observed that a municipality is, quite apart 

from statute, capable as a corporation, at common law, of 

obtaining property, and of owning it in perpetuity undis- 

Oorportte Curbed by the death of its members. This, and 

property the further capacity of suing and being sued, 

inland. constituted the essentials of a persona fieta, 
aocor4ing to the conceptions of English common law. But 
the English theory of corporations did not adopt this con- 
ception of the legal person without considerable modificationa 
By the operation of laws based on the statutes in mortmain, 
real or landed property might not be alienated to corporations 
except by license in mortmain from the Crown and from the 
lord holding under the Crown ; and although religious cor- 
porations were intended in the famous statute De JReligions* 

^ M.G.A. 1882, sec. 143. There is some obecurity here, becaoee, wheras 
snb-section 1 seems to assume that the existence of a surplus depends on the 
non-existence of a borough rate, sub-section 2 contemplates the possibility of a 
surplus and a borough rate coexisting. 

> For the borough rate, see sees. 144-149, KG.A. 1882. 

s M.C.A. sec. 144. « 7 Edward I. sUt 2, c 1. 
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yet a later Act of Sichard 11.^ expressly included "mayors, 
bailiffs, and commons of cities, boroughs, and other towns, 
which have a perpetual commonalty," on the ground that 
" they be as perpetual as people of religion." The consent 
of the lord was dispensed with by an Act of William III. ; 
but the old theory still survives in so far that, even for \ 
municipal buildings, a mimicipal corporation has no power 
to purchase and hold more than five acres of land ''either / 
in or out of the borough," unless authorised by license from^/' 
the Crown or by Act of Parliament.^ 

The spirit, then, of mediaeval legislation still survives. A 
municipality has not a free hand in the acquisition of real 
property. Great industrial towns would obviously be severely 
hampered by such restrictions as these. To obviate in a 
measure these inconveniences, the Municipal Code goes on 
to provide that '* where a corporation has not power to 
purchase, or acquire land, or to hold land in mortmain," the 
Council may, with the approval of the Local Grovemment 
Board,^ '* purchase or acquire any land in such manner and on 
such terms and conditions " as the Local Grovemment Board 
may approve, " and the same may be conveyed to, and held by, 
the corporation accordingly." 

Thus a way of escape is found from the severe limitations 
of the old corporation theory ; yet the theory still lives, inas- 
much as a municipal corporation can only acquire and hold 
land for the purposes of municipal administration — that is to 
say, for carrying out the duties and powers conferred on it by 
Parliament. If this implied concUtion were not complied 
with, the consent of the Local Qovernment Board would be 
withheld. In practice, however, this power is seldom exercised 
by the Board It is a formal power, ordinarily of no signifi- 

^ 15 Richard II. c. 5. For a learned discussion of these statutes in 
relation to this subject as it stood in 1850, see Grant's Law of Corporations, 
pp. 129-158. For later legislation , see the Mortmain and Charitable Uses Acts 
1888, 1891, and 1892. 

' See M.G.A. 1882, sec. 105, which is the first section of Part V. on 
"Corporate Property and Liabilities." The power is practically useless, as 
there is no money to buy the land with, unless the Local Gorernment Board 
consents. In 1900 an Act was passed to enable towns to purchase land (outside 
the borough) for the erection of workmen's dwellings. Land may also be bought 
outside the borough for hospitals, sewage-farms, etc. 

» Formerly the Treasury. M.C.A. 1882, sec. 107. 
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cance, but ready, in case of neoeesity, to be put into operation, 
— one of those checks and balances with which the English 
constitution abounda^ 

Although a Borough Council may not (unless authorised 
by Act of Parliament) sell, mortgage, or alienate any corporate 
land without the approval of the Local (royemment Board, 
yet they may, without any such approval, lease it for a term not 
exceeding thirty-one years, or in case of land built over or for 
building, under certain specified conditions, for a term not ex- 
ceeding seventy-five years. Otherwise, unless authorised by Act 
of Parliament, a Council must obtain the approval of the Local 
Government Board for its leases.^ If the Local Government 
Board consents to corporate land being converted into sites for 

^ Many of the old towns possess valaable estates in land which yield large 
rents. These estates are usually leased for tenns of years. In almost all cases 
wealth and population have so grown that as leases fidl in, the oorporatioiif 
have been able to secure great additions to the increment from corporate 
property. At Nottingham, leases granted long ago are slowly falling in, 
and the gross annual rental of the corporation lands had risen in 1894 to 
£80,000. In January 1894 one lease fell in, under which the corporation had 
been receiving £5 a year, and the land was promptly re-leased by auction at 
£2000 a year 1 See evidence given by the Town Clerk of Nottingham to the 
Royal Gonmiission of 1894 (Q. 9769 and 9770). The following table, extracted 
from the Municipal Tear-Book of 1902, will suffice to show how substantial in 
many cases are the revenues from corporate property : — 

I. COUNTT BOBOVOHS 



Bristol .... 


£24,246 


Norwich . 


, 


£8,970 


Cardiff .... 


5,000 


Oxford (Marketo included) 


3,810 


Derby .... 


8,800 


Reading . 


. 


1,691 


Hull .... 


17,400 


Southampton (Harbour dues) 


1,200 


Ipswich (Markets included) 


8,812 


Worcester 


• 


6,500 


Leicester .... 


10,259 


York (Gross rents) . 


. 


8,918 


Manchester (Markets only) 


15,000 
II. Smalle 


B BOBOirOHS 






Aldeburgh 


£424 


Bridport . 




£600 


Arundel .... 


^00 


Cambridge 




1,900 


Banbury .... 


635 


Glitheroe . 




600 


Bedford .... 


2,300 


Donoaster 




28,463 


Beverley .... 


798 


Dorchester 




700 


Bodmin .... 


985 


Hartlepool 




850 


Bridgewater 


1,800 


Harwich . 




1,200 



' M.C. A. 1882, sec. 108. For the specified conditions, see sub-section 2 (&). 
By section 110 a council may renew leases where such a renewal is sanctioned 
or warranted by law or ancient usage. It is worth noting that the Local 
Government Board may authorise an exchange of municipal property. 
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working-men's dwellings, the Council may let parcels of land 
for that purpose on 999 years' leases. 

Besides rents from land there are other sources from which 
revenues flow into the borough fund. These, as a rule, are 
yaluable franchises and monopolies — such as markets, ferries, 
bridges, port dues, and the like. Sometimes they afford large 
relief to the ratepayer. The Corporation of Birkenhead, for 
instance, in the year ending March 1900 is 
said to have made £9545 profit out of its ferry ^^^^^^^^^T^ 
rights.^ Great additions to the revenues of 
many towns have also been made by the progress of what we 
have called municipal socialism. Monopolies like gas, water, 
and tramways, which are capable of producing large profits, 
have been taken over by the Councils of most of the larger 
towns, and many other services of a public character have been 
municipalised. But this subject of municipalisation, im- 
portant as it is, lies outside our scope, and is only mentioned 
as one of the factors which swell the revenues and affect the 
financial organisation of Borough Councils. 

And now, having given an account of the borough fund 
and its fiscal tributaries, we proceed next to explain how its 
outflow — the expenditure— is regulated by law and practice. 
The administration of that annual income from real and 
personal property which constitutes the borough fund, is 
entrusted, as we have seen, by law to the almost unrestricted 
control of the Town Council. The expendi- MoniciMa 
tore, on the contrary, is treated on quite different ezpenditnre : 
principles. Its whole administration is regu- **" "«^'**^''- 
lated by statute. Every item of expenditure must be strictly 
legal — that is to say, it must have the sanction of some power 
conferred, or obligation imposed upon, the municipality by the 
Legislature.^ The expenditure of a Borough Council may be 
classified under three heads : — 

1. The remuneration (if any) of the Mayor, of the Secorder 
(if any), of the Stipendiary Magistrate (if any), of the Treasurer, 
of the Clerk of the Peace (if he is paid by salary), of the 

^ See Municipal Year-Sook, The ferries originally belonged to the priory 
and convent of Birkenhead. 

^ We have seen above (p. 878) that a certain freedom is given to a Town 
Cotmoil as regards expenditure from corporate revenues in case of a surplus. 
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Clerk to the Justices, and of all officers appointed by the 
Council ; also the remuneration and allowances certified by the 
Treasury to be payable to the Treasury in respect of an 
election petition ; also the remuneration certified by the 
Becorder to be due to any assistant Recorder, assistant Clerk 
of the Peace, or additional Crier.^ 

The above are the only payments which may be made out 
of the borough fund without an order of the Borough Council, 
signed by three members of the Council and countersigned by 
the Town Clerk* 

2. Payments made under the authority of an Act of 
Parliament, or by order of a Justice of the Peace, or by order 
of the Court of Quarter Sessions for the borough or county, or 
of any other Court.* 

3. All payments specified in the Fifth Schedule of Uie 
Municipal Corporations Act 1882, Part IL, 1-10 and 12. 
These comprise all expenses provided for in the Act of 1882, 
or necessarily incurred in carrying the Act into effect. 

A payment must be legal in substance as well as fomL It 
does not at all follow that, because the order for payment is 
duly made out and signed, the payment is legal : it only justifies 
the Treasurer in making the payment Payments good in 
form may be made bad owing to some flaw in the proceedings 
and resolutions of the Town Council, or to a failure to comply 
with the Act or Acts of Parliament authorising the expenditure. 
Any ratepayer is entitled to test the legality of any such order 
for payment by removing it to the Sing's Bench Division of 
the High Court of Justice by writ of certiorari, where it ** may 
be wholly or partially disallowed or confirmed on motion and 
hearing, with or without costs, according to the judgment and 
discretion of the Court." * In this way, to take an example, 
payment from the borough fund by a corporation which was 
lord of the manor of the expenses of a dinner to manorial 
juries was disallowed and declared to be unauthorised.^ Again, 
if a Town Council appoints an officer, whom it has no lawful 
authority to appoint, the remedy of the ratepayers is to 

> See M.G. A. 1882, sec. 140 (2), and Fifth Schedule, Part I. 
^ See Fifth Schedule, Part IL, 11 of the M.CA. 1882, and see. 141 (1). 
* See M.C.A. 1882, 140 (8). ^ See M.C.A. 1882, sec 141 (2). 

» See R. r. Mayor of Bideford, 47 J. P. 766. 
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remove the order for the paTment of his salary and get it 
quashed hj the High Court^ 

The minute enumerations contained in the first and second 
parts of the Fifth Schedule to the Municipal Code were no 
doubt meant to enable citizens not skilled in the law to form 
a correct judgment of the legality of expenditure, and are not 
the only indications to be found in both editions of the 
code that the Legislature was resolved to provide the individual 
member of a municipal community with an armour of defence 
against his representatives. This individualistic tendency 
begins by suspecting and ends by embarrassing representative 
democracy. The climax was reached in the well-known judgment 
already referred to, which led to the passing of the Sorough 
Funds Act of 1872.' Since then it has been settled law that 
municipalities, if they desire to spend money upon purposes 
which cannot be brought under the provisions of the Municipal 
Oode, can only obtain the requisite permission by a full com- 
pliance with the formalities and procedure required by the 
Borough Funds Act. In this case, as we have before observed, 
the difficulties which private interests might raise against the 
community under cover of the letter of the law are generally 
avoided, thanks to the prevalence of common sense and a whole- 
some fear of public opinion. 

A good side no doubt there is to the jealousy with which 
the Legislature earmarks all outgoings from the municipal 
treasury. But there is also a bad side; and o^bbed 
there is reason to think that a relaxation, if interpreuttons 
accompanied by a substitution of professional for ofthei*w. 
amateur audit, would be not only practicable but highly 
advantageous. A glaring illustration of the damage done by 
this financial rigidity — and the letter of the law has been 
hardened rather than softened by interpretation — may be drawn 
from the attitude taken up by the courts during the last few 
years towards one of the most important duties of the police — 
that of the inspection and control of houses licensed for the 
sale of intoxicating liquors. 

In August 1895 the Chief Constable of the municipal 
borough of Tynemouth was authorised by the Watch Committee 

1 Of. R. V. Mayor of Bridgewater, 10 A. and E. 281. 
3 Reg. V. Sheffield Ck>rporation, KR., 6 Q.B. 652 ; p. 364. 
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and the Council to obtain legal asaistance at the ensuing 
Brewster Sessions. The Chief Constable did so, and objected 
to the renewal of certain alehouse licenses in the borough on 
the ground that the premises were disorderly. The objection 
was successful, and the Justices refused to renew the licenses. 
Thereupon some of the license -holders and their lessors (the 
Newcastle Breweries, Limited) appealed against this decision to 
Quarter Sessions. On 10th October of the same year the Watch 
Committee met ; but a motion to authorise the Chief Constable 
to act as respondent and to take witnesses to the hearing of the 
licensing appeals at Quarter Sessions was lost. However, on 
15 th October the Tynemouth Council resolved " that the Chief 

Constable, who is the respondent in the licensing 
The Tynemouth appeals, be authorised to oppose such appeals, and 

that the Council agree to indemnify him against 
any costs which he may have to bear or pay in connection with 
the appeals as such respondent." Accordingly the Chief Constable 
appeared at Quarter Sessions and the appeals were dismissed 
with costs. The Chief Constable's expenses exceeded the amount 
of costs, which, on taxation, he recovered firom the appealing 
publicans, by the sum of £1 3 2 : 5s. On 19th November the new 
Watch Committee resolved to direct payment by the Treasurer of 
this sum, though the borough funds account showed no surplus. 
Thereupon an action was brought against the Tynemouth 
Corporation by the Attorney-General on the relation of the 
Newcastle Breweries, Limited, claiming (1) a declaration that 
the resolution of the Corporation to indenmify the Chief Con- 
stable against costs was ultra vires and void, and (2) an 
injunction to restrain the Corporation accordingly. The declara- 
tion and injunction were granted by the Queen's Bench 
Division,^ and their order was affirmed first by the Court of 
Appeal (on the ground that such costs could only be paid out 
of the borough fund if there were a surplus), and finally, by the 
House of Lords, — the first and longest judgment, that of Lord 
Macnaghten, being founded on the theory that, although 
municipal corporations have been constituted to the intent 
that cities, towns, and boroughs might be " well and quietly 
governed,"^ yet ''a careful consideration of the licensing 

^ Attorney-General v. Tynemouth Corporation, 1898, 1 Q.B. 604. 
* See preamble of M.C.A. 1882. 
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laws, with the light thiown upon the subject by the recent 
case of Boulter v. Kent Justices, in this House/ leads to the 
conclusion that the administration of those laws has been com- 
mitted, not to municipal Councils cus such, but to another and 
a different body, the Justices of the Peace." And then, after 
dealing with the arguments derived by Mr. Asquith from 
sections 140, 141, and 143, and from Schedule Y., of the 
Municipal Code Lord Macnaghten added : — 

The obecurity, such as it is, haa arisen, I think, from the super- 
abundant caution of the diaftaman, and not from any intention to relax 
the fetteiB impoeed on Borough Councik as trustees of the borough fund. 
It would be absurd to suppose that in an Act which carefully defines and 
specifies the payment to be made out of the borough fund, and which 
certainly had for one of its objects economy in the administration of that 
fond, there should have been designedly inserted a provision which would 
obviously leave a loophole for unlimited extravagance.^ 

In the judgment of Lord Davey, in the same case, it is 
explicitly laid down that the only proper respondents in a 
licensing appeal are the Justices. A more unfortunate inter- 
pretation of the law could hardly be imagined^ for in many 
places some magistrates are indirectly interested id the liquor 
tmffic, and are notoriously disinclined to subordinate the 
interests of '' the trade " to the interests of the public. More- 
over, as the Justices had no fund to draw upon, there was the 
danger that they might be fined for the discharge of a public 
duty — a danger so serious that a legal circular wcus afterwards 
issued from the Home Office to Clerks of the Peace, arguing 
that Justices have a right to be indemnified for all costs which 
they may reasonably and properly incur in appearing as 
respondents to a licensing appeal.^ 

> 1897, A.C. 666. 

^ Tynemouth Corporation v. Attorney-General, 1899, A.C., at p. 803. In the 
succeeding paragraph of his judgment Lord Macnaghten disposes in a similar 
way of the argument based on section 2 of the Borough Funds Act 1872. The 
other judgments are also interesting for the light which they throw upon the 
limiting power exercised hy the Courts upon municipal expenditure. 

> See Hume Office Circular, 17 th Nov. 1900. The argument is hased on 
Allsopp «L Preston Justices, 64 J. P. 26, and Evans v. Conway Justices, 1900, 
2 Q.B. 224. Section 20, however, of the Licensing Act 1902 has amended 
section 29 of the Alehouse Act 1828 so as to secure to a licensing Justice whose 
decision is appealed against payment from the county or horough fund of all 
costs and charges which cannot be recovered from any other person, whether 
the appeal is dismissed or allowed. 
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As regards the actual fonu of jBnancial oiganisation in a 
municipality, we have already, in the previous chapter, re- 
viewed the position of the Finance Committee in connection 
with the whole administration. Two types were found to be 
distinguishable. In the first, including only very large towns 

Duties of the ^® Liverpool and Birmingham, appropriations 
Fiiuuice of money are made by some of the committees 

Committee, -^^hout much interference or control by the 
Finance Committee or the Town Council In the second type, 
to which most municipal boroughs conform, the Finance Com- 
mittee has to watch and supervise the disbursements of all the 
departments, as well as to discuss (sometimes in conference 
with the chairmen of the various committees) their require- 
ments for the coming year, and to submit the results as 
estimates to the Council But under both types of organisa- 
tion, it is the duty of the Finance Committee to guard against 
the expenditure of any committee exceeding its estimates. 
And in all towns the. Finance Committee exercises a central 
control over the issues from the municipal exchequer. In the 
large towns the procedure is usually as follows : — All payments 
are made by orders on the Treasurer (the banker of the 
municipality), and must be honoured by hiuL Every de- 
partment is so organised that only one of its permanent 
officials, the head of the department, can incur an expense, and 
for that purpose he must use the particular form of order 
prescribed by statute. Each order-form has a counterfoil which 
is kept, while the order-form is sent on to the borough 
accountant, who compares it with the bills to see that the 
bills are correct^ Then the head of the department examines 
the order-form to see that the work is correct. When he has 
certified their correctness, the counterfoils are examined by a 
sub-committee of the committee which has incurred the ex- 
penditure. The sub-conmiittee sits specially to pass the 
accounts of its committee and to supervise the departmental 
expenditure. The committee's accounts having been thus 
passed by its own sub-committee, have next to be submitted to 
the Finance Committee ; and finally the statutory order-forms, 
having been passed by the Finance Committee, are sent to the 
bank. If the expenditure is incurred by a sub-committee, the 
^ Or the comparison is made in the department. 
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aooounts are confirmed first by the full committee and then hj 
the Finance Committee. This statutory order-form, it must 
always be remembered, is not honoured by the Treasurer unless 
signed by three members of the Finance Committee and counter- 
signed by the Town Clerk. Then, but not till then, does the 
accountant draw cheques to pay every item contained in 
the order-form& In many boroughs there is an additional 
precaution. Every month the whole of the orders on the 
Treasurer made during the previous month are laid on the 
Council's table, and the chairman formally proposes that they 
be confirmed.^ The rule is that all payments must be made 
by cheques drawn by the accountant. Small payments may be 
made in cash, but only in certain specified cases where permission 
to do so is expressly given in the Standing 
Orders.* The works departments, however, are P^yinentaby 
often given a freer hand in the matter. Lastly, ^ ^S^i^JLo.*^ 
the common law has attached a special solemnity 
to some of the more important acts of municipal finance and 
administration by requiring, as a condition of their validity, the 
affixing of the corporate seal Thus the appointment of the 
Town Clerk and the other more important officers of the 
Corporation should be under seaL^ As r^ards contracts 
generally, the rule is that all contracts of a municipal corpora- 
tion must be under seal ;^ but this rule has been continually 
relaxed by the Courts. Contracts of frequent occurrence, 
contracts for insignificant amounts, and contracts of immediate 
urgency, are all established exceptions. The Legislature 
requires that instruments dealing with corporation stock 
should, in certain cases, be under seal ; ^ also, distress warrants 
on the goods of overseers who Cail to pay their parish's con- 
tribution to the borough rate.® Any warrant required for the 
levy or collection of a borough rate should also be sealed by 
the corporate seal. There are no statutory regulations for the 

^ The foregoing account is drawn from the evidence of the Town Clerk of 
Nottingham, given before the Royal GomnuBBion of 1894, Q. 9640 tqq, ; cf. for 
the monthly confirmation Liyerpool Standing Order 101. 

< Cf. Manchester Standing Order 20. 

> Cf. R. V. Mayor, etc., of Stamford, 6 Q.B. 488. 

^ Blackstone's OommeniarieSt vol. L p. 476. 

* M.C.A. 1882, sec. 118. 

* M.C.A. 1882, sec. 146 ; or such warrant may, in the alternative, be signed 
by two borough Justices. 
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custody and use of the corporate or common seal ; and the 
subject iB, therefore, usually provided for by the Borough 
Council itself in the Standing Orders. Thus, bj a Standing 
Order of the Leeds Corporation, the seal ''shall be kept in some 
safe place secured by three different locks, the keys of which 
shall be respectively in the keeping of the Lord Mayor or the 
Chairman of the finance Conmiittee, the Town Clerk, and the 
City Accountant." The same Order also provides that all docu- 
ments, etc., to which the corporate seal of the city has to be 
affixed, "shall be sealed '" in the presence of the Lord Mayor or 
hiB Deputy, the Chairman or Deputy Chairman of the FioanDe 
Committee, the Town Clerk, the D^uty Town Clerk, and tiie 
City Accountant, or any two of them, one of whom shall be a 
member of the Town Council At the same time the Town 
Clerk must make an entry in a book of evexy deed and other 
document to which the common seal is affixed.^ 

As a rule, and almost invariably in smaller places, the 
borough treasurer has a business or profession of his own, 
usually that of banker. Or rather the Council uses a local 
bank as its treasurer. The modem system of paying every- 
thing by cheque has made the appointment of a treasure in 
the old sense unnecessary. Sir Scunuel Johnson considerB 

Borough ^^^ ^^^ ^^^^ P^^ ^^ ^ amalgamate the offices of 
treuurerand borough treasurer and borough accountant, and 
borough auditors, jj^j^^ ^]^q holder give up his whole time to cor- 
poration business. If the offices are kept separate, all payments 
• into and out of the borough fund are made by or through the 
treasurer, but the accountant — whose department is either 
independent or subordinate to that of the Town Clerk — 
manages the book-keeping and account& In very large towns, 
however, this complete centralisation of finance in the hands of 
the treasurer, is not found desirable ; and, in such cases, the 
Standing Orders may also except certain departments bom the 
control of the city accountant, which otherwise extends over 
the collection of all accounts due to the Corporation.^ Thus 
the size of a city and a large volume of business do affect 

1 See Leeds SUnding Order 48. Cf. St. Helena SUnding Cider 51; Sheffield 
Standing Order 30. 

' Cf. Manchester Standing Order 21, which excepts, inter alia, " the rents, 
rates, and accounts " of the gas, electricity, and water departments from the 
4)ontrol of the city accountant. 
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financial organisation, and may tend to devolution and to the 
creation of independent committees, whose book-keeping and 
accounts are subject only to the control of the Council and its 
often inefficient elective auditors. 

It is by the last-named officers that the municipal finances 
are finally, and for the last time, checked and overhauled. The 
treasurer is compelled by statute to make up his accounts 
half-yearly *' to such dates as the Council, with the approval 
of the Local Oovernment Board, shall from time to time 
appoint." ^ Then, within one month fix)m the date to which 
he is required to make up his accoimts, the treasurer has to 
submit them, with the necessary vouchers and papers, to the 
borough auditors.^ Of the three auditors, as we have seen, 
two are elected, while one is a member of the Council ap- 
pointed by the Mayor. There is no provision to secure their 
efficiency ; and they are, in fetct, only too often mere amateurs, 
who are not able, even if they are zealous, to detect financial 
irregularitiea In the large towns, however, the Standing 
Orders usually provide for the appointment by the Council of 
a professional auditor or auditors adequately paid {e,g, from 
£100 to £200 or more), and with a term of from three 
to five years. At Manchester, for excunple, it is the duty 
of the professional auditor '' to examine and audit the 
entire accounts of the Corporation with due regard to all 
legal enactments concerning them, especially as to sinking 
funds and other obligations," and " to report fully to the 
Council, pointing out any objectionable items in the accounts, 
and suggesting improvements and extra safeguards." This 
report is to be published in full along with the treasurer's 
financial statements.^ Municipal auditors have no power to 
surcharge. 

The Municipal Code also provides that borough treasurers, 
after the audit of accounts for the second half-year, shall print 
full abstracts. An annual return of the receipts and expendi- 

^ UraaUy 29th September and 25th March. M.C.A. 1882, sec. 26. 

* The sections in the M.G. A. 1882 dealing with borough accoants and audit 
are 25-28. The Public Health Act 1875, sec. 246, applies the above sections to 
the sanitary accounts of a borough. 

* See Manchester Standing Order 28. A few Town Councils, e,g, Tunbridge 
Wells, and Bournemouth, have obtained the services of the district auditors 
of the Local Oovernment Board by local Acts. 

VOL. I 2 C 
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ture of every municipal corporation for the financial year 
ending Slst March must also be made by the Town Clerk to 

the Local Government Board each year, in such 
"^^•^^^tulS^** a form and with such particulars as the Local 

Grovemment Board may from time to time direct 
The Local Government Board must prepare an abstract of 
these returns, and lay it every year before both Houses of 
Parliament.^ 

^ See M.C.A. 1882, sec. 28, and Local Qoyemment Act 188S, sec 7S. 
Failure to make the return renders the Town Clerk liable to a fine of £20, 
recoverable by action on behalf of the Grown in the High Court. Unfortu- 
nately, the Municipal Code does not provide for the publication either of the 
treasurer's abstract, or of the Town Clerk's return in the local press. How- 
ever, in the year-books which are published annually by most, if not aU, 
Borough Councils, the municipal balance-sheet for the previous years fonus 
the principal feature. Thus, to take a concrete example in " The year-book of 
information for the use of the members of the Council [of the City of Sheffield] 
for the year 1900," we find, first, a statement of rates (a, borough rates; 
b, district rates) levied by the Sheffield City Council from 1877 to 1899. 
Secondly, comes a table showing the income and expenditure of the Corpora- 
tion of Sheffield (borough and district funds) for the year ended 25th Msrch 
1899. The total income for the year was £425,960 :8s., and the total ex- 
penditure £425,119 : 78., leaving a deficit of £87 : 19s. The income is made ap 
as follows : — 

Borough Rates (included in Poor Bates) . £141,103 15 8 

General District Rates .... 246,586 18 3 



£387,640 13 11 



Her Majesty's Treasury, C!onveyance, and Main- 
tenance of Convicted Prisoners . . 282 3 2 

Exchequer Contribution Account, for Cost of 

Criminal Prosecutions . . . £1,478 1 8 

Do. do. for Half-Cost of Pay and Clothing 

of the Police .... 19,827 1 3 

Do. do. towards Maintenance of distum- 

piked Roads .... 1,428 

Do. do. for proportion of Excise Duties re- 
ceivable under Local Taxation (Customs 
and Excise) Act 1890, allocated for Qrants- 
in- Aid of Technical Instruction . . 6,070 13 

Do. do. Grant under Agricultural Rates Act 
1896, contributed to Borough Fund (in 
relief of Borough Rate) . . 295 15 

Do. do. for portion of Surplus over Qrants- 
in-Aid withdrawn, contributed to District 
Fund (in relief of the General District 
Rate) 8,938 



38,037 10 11 



Total income . . . £425,960 8 
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Apart, however, from this right to receive information 
about the financial condition of a municipal borough and its 
control over the creation of debt,^ the central authority, it 
is important to observe, has no power to check municipal 
expenditure or to control municipal accounts. We have seen 
how the central control established bj Parliament 
over the administration of public health was c^^^^^^iSt 
crowned and perfected hj the institution of a 
central audit over local sanitary authorities. But this effi- 
cient though highly unpopular institution was not extended 
to municipalities either as a whole or in their capacity 
as urban sanitary authoritiea Under the Act of 1875 the 

The important legal division of municipal activities, according as the 
Council is acting in its proper capacity, or in that of urban sanitary authority, 
is reflected, of course, in the financial statement, separate accounts being 
given of the borough ftind and general district fund respectively in the two 
foUowing tables. The income of the borough fund for the year was as 
follows : — 

Borough Kates £141,103 15 8 

Grants under Agricultural Rate Act 1896 . . . 295 15 



Total income £141,899 10 8 

Less School Board Precepts ..... 68,420 



Net income . £72,979 10 8 



The income of the General District fund was larger : — 
General District Bate . * . . . . £246,536 18 8 

Exchequer Contribution Account .... 8,988 



ToUl .... £255,474 18 3 



The expenditure from the borough fund is made up of police expenses 
(£20,497 : 8 : 6), and establishment expenses of all kinds, including salaries, 
elections, and legal expenses. The main items of expenditure out of the 
general district, under the heads of Highways (£74,962 :6s.), Sewage Disposal 
(£40,986:108.), Health Working Expenses (£45,898:8:7), and Lighting 
(£20,745 : 7 : 3). A table follows of Sheffield Corporation Redeemable Stock, 
with the issues dated, their average price, and the rate of interest. Then 
comes an abstract of the property and permanent works for which the debt was 
created ; then an aggregate statement of the Loan Debt, amounting on 
September 29, 1899, to £4,784,106:14 :6. Then foUow a number of other 
tables, showing the revenue from the Corporation Tramways, the salaries of 
officials, water charges, etc. 

^ As regards expenditure out of loans obtained from the Public Works 
Loan Commissioners, the Local (Government Board has to see that such 
expenditure is incurred on capital purposes only. 
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administration of public health by a municipal borough is 
subjected to the control of the Local Government Board in 
precisely the same way and to the same extent as that of an 
urban district council, with the important exception of audit 
By section 246 of the Public Health Act 1875 — 

Where an urban authority are the council of a borough, the 
acoountH of the receipts and expenditure under this Act of such authoritj 
shall be audited and examined by the auditors of the borough, and shall 
be published in like manner and at the same time as the municipal 
accounts, and the auditors shall proceed in the audit after like notice and 
in like manner, shall have like powers and authorities, and perform like 
duties, as in the case of auditing the municipal aooounts. 

For auditing sanitary accounts each borough auditor must 
be paid not less than two guineas a day. The statutory orders 
for payment made by Town Councils under the Public Health 
Acts may be removed by certiorari to the King's Bench Division 
of the High Court, like those which are made imder the 
Municipal Code.^ 

Municipal boroughs, therefore, enjoy a larger measure of 
fiscal independence than other local authorities, nor can it be 
said that this often involves serious disadvantage to the rate- 
payers. In the administration of public money, honesty and 
economy are, at least, as prevalent in municipal as in otiier 
local bodies. There is no doubt at times a certain looseness of 
expenditure which would have been avoided had a more expert 
and independent audit been provided for by the L^islature. 
But the control of public opinion has become more and more 
efficient, until there has grown up in English municipal life a 
spirit of public economy and financial purity far more predous 
than any which bureaucratic supervision, however costly and 
complicated, could possibly creata What is wanted is a 
system which will prevent loose expenditure without destroy- 
ing elasticity. 

The power to borrow money and to raise loans for certain 
purposes is another important incident of municipal finance ; 
and just as the Municipal Code limited the activity of Corpora- 
tions so did it limit their borrowing powers, and confine them 
to what was then regarded as the indispensable minimunL 

^ P.H.A. 1875, sec 246. Under the Education Act 1902 the expenditure of 
Borough Councila for education purposes will be audited by the Local Govern- 
ment Board. 
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That strong development of municipal activity in the nine* 
teenth century which we have traced in the Statute Book was 
naturally followed by an extension of borrowing 
powers. Taken alone, as it stands, the Municipal powerT^ 
Code confines the duties (as distinguished from municipal cor- 
the powers) of a Town Council to the management 
of corporate property, the provision of necessary establishments, 
and the maintenance of the local police. Borrowing, however^ 
is only held to be permissible for permanent works, and the 
borrowing powers of a municipality are, in fact, limited by 
the Act of 1882 to the purposes of building, rebuilding, en- 
larging, repairing, improving, and fitting up any building {t,g, 
town hall or police station) or bridge authorised by the Act.^ 
Other l^islation passed from time to time, from 1835 onwards>v^ 
has multiplied the permanent undertakings upon which muni- 
cipal corporations may spend money and contract loans. There 
is but little difference of principle, however, to be found 
between the various enactments which confer borrowing powers . 
upon municipalities. In the Public Health Act of 1875, in 
the Local Loans Acts, and in the Public Health Act of 1890, 
the conditions of borrowing are very similar to those laid down 
in the Municipal Code. By adopting Part V. of the last-named 
Act any borough or other urban authority is enabled in the 
exercise of its borrowing powers to create and issue stock, 
which could not previously be done without a private Act of 
Parliament. Stock so created must be in pursuance of a 
resolution of the urban authority, and must be issued at a 
price not lower than 95 per cent, redeemable at par after a 
fixed period, and otherwise in accordance with regulations 
prescribed by the Local Grovemment Board.^ 

Betuming now to the Municipal Code itself we find the 
following principles of municipal borrowing laid down or 
implied : — 

^ See M.C.A. 1882, sec. 120 ; and as regards bridges, sec. 119 ; and the 
Local Government Act 1888, sees. 3, 6, 11, and 81-89. Some bridges within 
non-county boroughs are under the County Councils. 

* See Public Health Acts Amendment Act 1890, sec 52. The regulations 
of the Local Government Board under sub-section (1) of sec. 52 were made in 
1891. In 1901, however (in consequence of the rise of the rate of interest), the 
Local Government Board made further regulations which allow urban authoritiea 
with its consent to issue stock at a price lower than 95. 
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1. A Municipal Corporation may only borrow money for 
permanent works.^ 

2. Such works must be necessary for the proper execution 
of statutory duties or powera 

3. Except where powers are obtained by a private Act, 
the approval of the Local Grovemment Board is required for 
the creation of debt.^ 

4. Municipal loans must be repaid in instalments spread 
over a period of years.* 

5. The money borrowed, whether from the Public Works 
Loans Commissioners or from the private investor, is secured by 
mortgages on borough property, revenues, or rates. A mortgage 
on the real property of the Corporation is the older form. 

It is, however, important to observe that the Municipal 
Corporations Acts in making provision for the creation of 
municipal debt did not dose the doors already opened by 
private Bill legislation. A mimicipality can still seek and 
obtain money from its credit by a local Act ; and although 
Parliament will not deviate very widely in special legislation 
from the principles laid down in public Acts, yet there is 
naturally much greater elasticity as to purposes of expenditure, 
amount of total indebtedness, and periods of repayment, wheie 
a particular town seeks particular powers to suit its own 
particular circumstances. 

1 Gf. Public Health Act 1875, sec. 234 (1). 

' See M.C.A. 1882, sec. 106, where Local Goyemment Board is to be resd 
for Treasury by section 72 of the Local Goyemment Act 1888. The annual 
reports of the Local (Goyemment Board show that a great amount of 
municipal debt is contracted under the proyisions of priyate (local) Acta. 
Thus, in the year 1899, while the Local Goyemment Board sanctioned 
loans to boroughs and urban districts to the amount of about £7,800,000, 
borrowing powers of aboye fiye millions in addition were granted to the same 
bodies by Parliament through priyate Bill legislation. The periods prescribed 
for repayment yaried from two to fifty-fiye years. 

> Thirty years under the M.C.A. 1882, sec. 112 ; under the Public Works 
Loans Act 1875, sec. 11, the maximum is twenty ; under the Public Health 
Act 1875, it is sixty. Of late years there has been a tendency to extend the 
period on the ground that the benefit of permanent works is often felt after 
the thirty years' term expires. Thus under the Housing of the Working dasaes 
Act 1890, sec 25 (5), loans lent to a local authority by the Public Works Loan 
Commissioners may be repaid " within such period, not exceeding Jtfty ffears, 
as may be recommended by the confirming authority." The Local Goyenment 
Board, it may be added, giyes a generous interpretation to the word " per- 
manent," including steam-rollers and fire-engines. 



Digitized by VjOOQ IC 



CHAP. VIII FINANCE OF MUNICIPAL GOVERNMENT 391 

The Public Health Code, which so vastly extends the 
sphere marked out for boroughs by the Municipal Code, 
confers at the same time additional borrowing powers. Loans 
under the Act must be for permanent works, are subject to the 
approval of the Local Government Board, and must be repaid, 
by instalments or by a sinking fund, within a period prescribed., 
by the Board, but not exceeding sixty years. The Board may 
not give its sanction until one of its inspectors has held a 
local inquiry and reported. It is also provided that the 8\nA 
borrowed "shall not at any time exceed, with the balances of all 
the outstanding loans contracted by the local authority under 
the Sanitary Acts and this Act, in the whole the assessable 
value for two years of the premises assessable within the 
district in respect of which such money may be borrowed." / 
Thus theoretically a limit is set to the amount of debt which 
a municipality may incur for expenditure under the Public 
Health Acts. Money borrowed under the Public Health 
Acts is to be repaid in one of three ways: (1) By equal 
annual instalments of principal ; (2) By equal annual instal- 
ments of principal and interest combined ; (3) By a sinking 
fund under which the annual amount set aside shall suffice 
with accumulations to repay the loan at the end of the term.^ 
All mortgages under the Act must be by deed and sealed by 
the common seal of the local authority. A register must be 
kept by the local authority of all mortgages and transfers of 
mortgages charged on each rata' If principal or interest due 
from the local authority is not paid within six months of the 
time when it becomes due, the mortgagee may (without pre- 
judice to any other mode of recovery) apply to a court of 
summary jurisdiction for the appointment of a receiver, who 
may collect and receive the rates appropriated to such payment 
until principal or interest and all costs are fully paid.^ 

The general intention of the whole body of English law 

^ P.H. A. 1875, sec. 234 (2) ; but by section 235 additional sums may be raised, 
withoat the consent of the Local Oovemment Board, by mortgaging land and 
other property for sewage disposal up to three-quarters of the amount of the 
purchase money. 

> P.H. A. 1875, sec. 234, and circular of Ii.G.B. dOth September 1875. 

* P.H.A. 1875, sees. 286-288. 

^ P.H. A. 1875, sec. 239 ; such an application will not be entertained unless 
the sum owing amounts to £1000. 
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authorising and regulating local debts is, on the one hand, to 
provide adequate safeguards against rash borrowing, and, on 
the other hand, to enable local authorities to borrow as cheaply 

as possible. The policy of keeping down debt is 
towj'foms^^ obviously a main part of the policy of keeping 

up and improving credit. There is, however, a 
special contrivance for the assistance of local authorities in 
Uie shape of a Central Board called the Public Works Loan 
Commissioners, newly constituted by the Public Works Loans 
Act 1875. That Act consolidated a number of previous 
statutes dating from 1817,^ all passed for the purpose of 
providing local bodies with money for specified purposes at 
moderate rates of interest by lending national money supplied 
by Parliament on easier terms than they would be able to 
obtain in the open market. The duties of the Loan Com- 
missioners are defined by the Public Works Loans Act of 
1875, and by certain Amending Acts (National Debt and Local 
Loan Acts 1887-97). The rates at which the Commissioneis 
are allowed to lend money to local bodies have of course been 
reduced from time to time, the minimum rate at which thej 
had discretion to lend being for a time only 2|^ per cent, until 
the suspension of the Sinking Fund and a heavy war expendi- 
ture in 1899 and the following years lowered the national credit 
The minimum rate was then raised to 3 J per cent. By section 
6 of the Act of 1887,^ when Parliament has authorised the Loan 
Commissioners to make advances, the sums required must be 
issued from time to time by the National Debt Commissioners, 
and the following section (7) creates and places under the con- 
trol of the National Debt Commissioners a Local Loans Fund, 
to which are carried all sums paid in or applicable towards the 
discharge of the principal or interest of any local loan granted 
either before or after the passing of the Act. Lastly, under 
the Act of 1875 ' the Loan Commissioners, on defskult of pay- 
ment, may take possession of the mortgaged property, or ma;^ 
make and levy the mortgaged rate. 

^ 57 Geo. in. c. 34 and c. 124. These Aots were passed to relieve distress 
by advancing money to corporations, companies, or parishes through Com- 
missioners of the Treasury for the employment of the poor in fisheries, mines, 
drainage, and public works. 

> The National Debt and Local Loans Act 18S7 (50 and 61 Vict, c 16). 

» PubUc Works Loans Actll875, sees. 21-26. . 
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Such aie the main proyisioiis of the law governing 
municipal indebtedness. The statutes which contain them are 
numerous, enacted at different times and for different purpo8e& 
But there is no doubt about the main conclusion and result. 
In theory at least English law subjects municipal bodies in 
the exercise of their borrowing powers to a real central 
control Municipal autonomy does not extend to the creation 
of municipal debt. But the letter of the law loses much of ^ 
its severity in practice. The general intention of the Legis* 
lature to keep down and control mimicipal borrowing is not 
carried out at all stringently in the case of large towns, 
whose obstinate independence and reluctance to acknowledge 
a superior have created unsurmountable obstacles to the tide 
of bureaucratic invasion. Local interests and the democratic 
character of the municipal suffrage have combined to extend 
the scope of municipal activity, which in its turn involves 
the necessity of raising large sums of money from time to time 
fbr the purchase of undertakings or the construction of public 
works. There is also a widespread feeling both in and out of 
Parliament, that the Councils of the larger boroughs at any 
rate are far more competent than any other authority to estimate 
and prescribe for the requirements of their constituencies. 
The danger of a borough becoming overloaded with debt is 
greatly diminished if not entirely averted by the provisions 
for repayment, which acquaijit the electors, who are also the 
ratepayers, very speedily with the financial effects of an 
ambitious policy. The remedy is supplied by the November 
ballot-boxes. Thus that zeal for the sound and thrifty 
management of public business, which is a national tradition 
in England, is stimulated and fortified by a democratic con- 
stitution in which rateability gives a vote, and a vote implies^ 
rateability. Tax-gatherers, or rather rate-collectors, far more 
than any Central Boards of Control, are the real schoolmasters 
of municipal policy. 

Another factor which makes against central control and 
in favour of local autonomy is private Bill legislation. This 
pliant and fiexible instrument has done much for municipal 
progress by enabling enterprising boroughs to slip away from 
the iron uniformity of general law, and to provide not only 
new work but new kinds of expenditure, and not only new 
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kinds of expenditure but new borrowing powers. Indeed, 
additional administrative powers ahnost inevitably involve, 
and are almost invariably accompanied by, additional finanmul 
powers, whether the Act conferring them is obtained by way 
of Provisional Order or Pcurliamentary BilL The High Court 
of Parliament, acting through the Committees which sit and 
decide upon local Bills, is the supreme guardian and protector 
of public interests, the final Court of Appeal for the burgeaaes 
of a municipality, and their representatives in relation to theii 
administrative needs and aspirations. It is a peculiarity of 
the British constitution that, instead of a bureaucratic depart- 
ment of the State, the national Parliament considers as a judge 
and decides as a law-giver upon the local BiUs or ]>etitions 
promoted and presented to it £rom time to time, and thereby 
exercises an operative control over the manifold activities of 
town corporations. Here, then, is Parliamentary self-govern- 
ment supervising municipal autonomy, the nation as a whde 
acting in concert with local corporations, — a picture full of 
instruction to the student of modem democracy as it actually 
exists in England. 
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OHAPTEE IX 

THE FTNANCB OF MUNICIPAL GOVERNMENT 

Hates and Taxes 

The expenditiire incurred in fullBlling the powers and duties 
conferred upon a Town Council by the Municipal Code is 
charged in the iBrst place, as we have seen, upon the ordinary 
revenues which flow into the borough fund. But as these 
ordinary revenues (rents, tolls, fines, and the like) may be and 
almost invariably are insufficient for the purpose, the Municipal 
Corporations Act provides that, if the borough fund is insufficient 
to discharge the expenses of administration, the Council *' shall 
estimate as correctly as may be " what additional ^^ abolition of 
amount is required ; and " in order to raise that common law 
amount the Council shall, subject to the provisions '**®* ^^ ^®^^' 
of this Act, from time to time order a rate called a borough 
rate to be made in the borough."^ The power of levying a 
borough rate, conferred by the Act of 1835, confirms the 
administrative independence of municipal corporations by 
enabling them to enforce direct contributions from the 
burgesses. It is to be observed, however, that in making 
this new statutory rate, which was modelled on the older 
county rate, the Legislature was not only conferring a 
general power, but abolishing a number of exceptional powers 
and privileges — that is to say, the new borough rate absorbed 
such vestiges of the old powers of rating at common law as 
were still exercised in municipal boroughs by some of the 
unreformed corporations. It substituted a simple, universal, 

1 M.G.A. 1882, sec. 144, which preserves the effect of M.C.A. 1835, 
sec. 92. 

896 
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statutoiy autonomy for a customary autonomy which was 
neither simple nor universal.^ Later legislation, both of a 
public and private character, which so widely extended the 
sphere of corporate activity, led necessarily to a great increase 
of expenditure, and this again led of equal necessity, not 
only to that enlargement of borrowing powers which we have 
just described, but also to an enlargement of rating poweis; 
for as it is of the essence of the English law that a municipal 
corporation has only such obligations and rights as are expressly 
assigned to it by Act of Parliament, so the right to impose and 
collect a rate can only be exercised for purposes of expenditure 
strictly incidental to those statutoiy powers and duties to 
which the produce of the rate is assigned by Parliament 
Since the abolition of municipal rights and rates at common 
law by the Code of 1836, there has been no such thing as an 
autonomous power within the municipality itself of extending 
its sphere of activity, or imposing rates without the authority 
of Parliament. 
/ In tracing the growth of rating powers which has accom- 
panied the extension of the administrative powers of municipal 
boroughs, we may again distinguish three main sources or 
channels of development. 

1. The rating powers of a Town Council under the 
Municipal Code. 

2. The rating powers of a Town Council under pubhc 
health legislation and other general Acts. 

3. Special powers of rating conferred upon individual 
towns by local Acts. 

The scheme of taxation provided by the Municipal Code 
assumes, as we have seen, that the borough rate is only a 

secondary instrument of municipal finance ; it \s> 
^^i^S^"^ subsidiary to the borough fund, and is to be 

based on an estimate made by the Council of the 
amount (if any) which, in addition to the borough fund, is 
required to meet the expenditure for the year. In other 
words, if the ordinary rents and revenues of the borough 
are insufficient to meet the expenditure l^ally incurred, the 

^ Cf. Cannan's History of Local Rates in JEngland, p. 103. The "Chamber' 
Iain's rate " in the horongh of Folkestone is one of the customary mnnieipftl 
rates mentioned in the Commissioners* Report of 1835. 
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deficit is to be made good by levying a rate upon the burgesses, 
the proceeds of which flow like ordinary revenues into the 
borough fund. Bates, however, are the most important of all 
the sources of municipal income, though in this formal sense 
they are properly described as subsidiary. Another principle 
of the law of rating is not peculiar to England, but is 
common to all modem systems of local taxation. Municipal 
taxes may only be raised for lawful purposes — that is to 
say, for purposes recognised as municipal by law. The third 
principle, which applies to all local authorities in England, 
is that rates must be levied for current expenses. Bates 
are not for past but for present expenditure. Thus the 
borough rate may not be applied to expenditure more than six 
months old. 

A borough rate may be made retrospectively, in order to raise money 
for the payment of charges and expenses incurred, or which have come in 
course of payment at any time within six months before the making of 
the rate.^ 

The borough rate is primarily a mere appendix to the poor 
rate,^ being based upon the poor rate valuation list. 



The Council shall asseas the contributions to the borough rate on the 
several parishes and parts of parishes in the borough m ^t, i^ 
proportion to the total annual value of the hereditaments ^® borough rate. 
in each parish or part which are rateable to the poor, or in respect of 
which a contribution is made to the poor rate. 

That value shall be estimated according to the valuation list (if any) 
in force for the time being, and if there is none, according to the last 
poor rate.^ 

But the borough rate may be based on an independent ^ 
valuation undertaken by the Council itself. "If, for any 
reason, the Council think that the valuation list or poor rate \ 
is not a fair criterion of value, they may cause an independent / 
valuation to be made."* For this valuation, however, no ' 

1 M.C.A. 1882, 860. 144 (8). 

^ For the poor rate, see index to this and the second volume. 

s M.C.A. 1882, 860. 144 (4) and (5). 

* M.C.A. 1882, sec. 144 (6). The two following sub-sections (7 and 8) give 
powers for making the independent valuation by enabling the Council to inspect 
the books of the overseers, to caU the overseers before them to give evidence, 
and to enter on view and value any land chargeable to the borough rate. 
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r independent organisation is provided by the Municipal Code, 
' and the Council is really dependent upon the overseers for 

V " the independent valuation/' and also, as a rule, for the coUec- 
'"^n of the rata If the overseers of a parish think their 

parish has been over- assessed or unequally assessed to the 
borough rate, they may appeal to the Becorder at the next 
Quarter Sessions of the borough, or if there is none, to the next 
Quarter Sessions of the county, against that part of the rate 
which affects their parish. 

Although the valuation for all rates within a borough is 
/ almost invariably the same, the poor rate valuation being 

V adopted, many differences exist in the modes of collectioiL 
Until recent years the borough rate and the special rates have 
been usually levied and collected by the overseers, and the 
amounts collected paid over by them to the Council.^ But 
the Town Council acting as urban sanitary authority has full 
discretion, under the Public Health Act, to organise the collec- 
tion of the general district rate as it pleases ; and as regards 
the collection of rates within the borough a more economical and 
convenient system has begun to prevail, especially in the larger 
towns. Statistics were given to the Boyal Commission on 
Local Taxation by Mr. Jeeves (now Town Clerk of Leeds), on 

Municipal ^^^^^^ of *^® Association of Municipal Corpora- 

Coondis as rate tions. His evidence deals with the collection of 

coUectora. ^^^^ ^^^ ^^ ^^^^ ^j collection in 106 boroughs 

--for the year 1896. From this it appears that the various rates 
^ which contribute to the borough fund are collected either by 
\ the borough councils or by the poor law authorities. The 
cost of collection, of course, varies greatly according as the 
amounts raised are large or small ; but the borough authorities 
r^are found, as a rule, to collect more cheaply than the poor 
V. law authorities. Thus, in the 106 boroughs reviewed by Mr. 
Jeeves, the Borough Councils collected in 1896 £3,051,130 of 
rates at a cost of £32,776, or 1*07 per cent, while the over- 
seers collected £1,863,348 at a cost of £41,657, or 224 per 
cent.^ The difference is easily explained. "The parochial 

^ For details as regards the coUeotion of the borough rate, see M.C.A. 1882, 
sec 145, where a parish is wholly in a borough, and sec. 146 (now obsolete], 
where a parish is only partly in a borough. 

' See First Report of the Boyal Commission on Local Taxation, c. 9141 
(1899). p. 66. 
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system of making and collecting rates/' as Mr. Dawe, the 
Town Clerk of Hull (speaking of his own town), observed to 
the same Commissioners, is wasteful, ** inasmuch as there is a ^ 
separate rating establishment with separate officers for each of i 
the ten parishes within the borough." ^ At Tunbridge Wells ) 
there used to be eight collections in the year. Now there are^^ 
two. The Tunbridge Corporation collects at one and the same 
time and by one demand note the borough rate, the general 
district rate, and the water rate. The poor rates in the 
two Unions are collected by two collectors appointed by the 
Board of Guardians. The result is that "the cost to the 
Corporation of collecting £42,000 per annum is £315, and 
the cost to the Guardians of collecting £16,000 per annum 
is £410." 

Of late years considerable improvements and economies in 
the collection of rates have been effected by many Borough 
Councils; but a complete reform is only possible where the 
Poor Law Unions are coterminous or can be made coterminous 
with the borough. Where the Union, or Unions, and the 
borough are not coterminous, a single area for rating purposes 
can be obtained through a borough extension, carried out 
by means of a Provisional Order or a private Bill. Parliament 
can then sanction an amalgamation of the parishes or town- 
ships, and give the Corporation power to appoint overseers,, 
assistant overseers, and rate-collectors. Where the Union and 
the borough are not coterminous, but the borough forms part 
only of one Union, a single area for rating purposes can also 
be obtained by the amalgamation of the townships or parishes 
into which such borough is divided into one township or 
parish. In other cases, apart from the amalgamation of the 
Unions, the only simplification that can be effected is to 
reduce by amalgamation the number of townships or parishes 
into which the borough is divided to the same number as the 
Unions of which the borough forms part, and even this partial 
simplification will be found to afford considerable advantages. 
The amalgamation of one township with another can be 

^ The same witness suggested that a saving might be effected, not only by 
unification of rates and valuations, but also "by serving the demand notes 
through the post, and by allowing a rebate or discount to the ratepayers wha 
pay their rates within a given time at the town hall or send their money 
through the post " (id. p. 56). 
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effected under the provisions of the Local Goyemment Act 
1888, and it was apparently intended hj the Local Govern- 
ment Act 1894 to make the whole operation (for the 
simplification of the arrangements for the assessment and the 
collection of rates) possible for all boroughs by means of an 
Order of the Local Government Board with respect to the 
appointment of township officers. It was apparently in- 
tended by the Local Government Act of 1894 to make the 
whole operation possible for all boroughs by means of a pro- 
visional order, but unfortunately the sections are 
^^Hdeni^'* not Sufficiently explicit for the purpose.^ How 
the operation may be effected, and what economies 
may be and have been achieved, were briefly described as 
follows by Mr. Jeeves in a minute prepared by him (when 
Town Clerk of St. Helens) for the Boyal Commission on Local 
Taxation : — 

Until 1893 in St Heleos, the borough of which I am Town Clerk, 
we had four townshipe, with each a set of oyezseerB, and an aadatant OTer- 
fleer, each of whom bdd and collected a poor rate, and the Corpozation laid 
and collected ratee for their own purpoeee. 

By an Act obtained in that year all the townahipe were amalganiated, 
and the Corporation obtained the powers of the Vestiy, and of appoint 
ment of overseem and aaaifltant overseer and rate-collectors, together with 
authority to use one rate-book and one demand note for all rates. Four 
members of the Finance Committee are appointed oyerBeers, who in 
practice, though not by statutoiy proyiaion, are also made responsible for 
the collection of the corporation rates ; the services of one only of the 
asslBtant overseers was retained, and he and the staff already engaged in 
the laying and collection of the corporation rates were constituted the 
Rating Department to take charge of all overseen^ work, and of the hying 
and collection of all rate& This staff has been found to be amply sufficient 
for the work. The work of the overseers has been better done, as 
attested, as to the rating matters by the Clerk of the Guardians and the 
District Auditor, both in the matter of the valuation lists, and of the 
collecting ; and, as attested, as to the registration work, by the fiict that 
the percentage of errors in the overseers' lists, as shown after revision, is 
now only between 3 and 4 per cent 

Moreover, there has been effected a saving of upwards of £700 per 
year, or about equal to a rate of two-thirds of a penny in the £, made up 
as follows : — 

' See L.G.A. 1894, sees. 33 and 34. A small but increasing number of 
boroughs have, however, endeavoured to attain the object by private Bill 
legislation, in several cases {e.g. Bristol and Bradford) with suooessL For the 
above paragraph I am much indebted to suggestions from Mr. Jeeves. 
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Bating Work 

reeers . 
Expenses for offices, those of the Corporation being used , 80 

£330 

Registration Expenses 

Remuneration of assistant overseers £270 

Printing of overseen' lists by obtaining tenders ... 60 
Printing of overseers' lists hj obtaining farther tenders in 
connection with the burgess -roll and Parliamentary 

register 60 

380 



Total annual savings . . £710 

That is to say, the saving is larger than the present total expenditure 
in respect of overseers' work and of corporation rates. 

In the matter of assessments, too, when the overseers of the one town- 
ship came to go into the existing valuation lists considerable variance was 
found ; in one case the work had been kept furly up to date by supple- 
mental lists altering assessments as the value had gone up ; in other cases, 
in varying degrees, such supplemental lists had been more or less carelessly 
done. The net result has been a considerable increase in the township 
assessment^ which is a complete answer to those who say that the assess- 
ment would be put down to reduce the borough contribution to the 
Union. The interests of the borough in keeping up for its own purposes 
the assessment are fEir too great for this. Further, as an instance of 
looseness of supervision, it was found that for two years an assistant over- 
seer had drawn remuneration for work not done.^ 

The procedure under the Local Government Acts of 1888 
and 1894, before referred to, is not only complicated and 
fiomewhat uncertain, but also involves two distinct operations, 
of which in the result possibly one may be successfully pro- 
moted and the other not. Therefore in several cases it has 
been thought better, notwithstanding the provisions of the 
liOcal Grovemment Act 1894, to proceed by private Bill in 
the same way as was done at St. Helens in 1893. There 
would seem to be no reason why some simple and definite form 
of procedure should not be provided to enable all this to be 
effected upon the resolution of Borough Council If the whole 
organisation of local taxation within the borough were en- 
trusted to the Council of the borough, the distinctions between 
the borough rate and the poor rate might cease entirely, 
and provision be made not only for one assessment through- 

' Id. pp. 55, 56. After the change licensed property in the horough of St. 
Helens was for the first time raised to a proper assessment 
VOL. I 2 D 
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out the borough, but also for the collection of all rates, 
including the general district rate, on one demand note and 
by one set of collectors. If the whole organisation of local 
taxation within the combined district were entrusted to the 
Borough Councils, the distinctions between the borough rate, 
the general district rate, and the poor rate, might cease entirely 
as regards their basis and collection, and need only be main- 
tained for purposes of assessment, expenditure, and aocount. 

The only other provision with regard to the borough rate 

which need be mentioned is that contained in section 147 of 

the Municipal Code, which enables Borough 

Councils to rate owners of small tenements 

instead of occupiers in the same way as in the case of the poor 

•-rate. The "owner" compounds and pays the rates of his 

tenants, getting an abatement or deduction of 15 per cent, and 

a farther 15 per cent if he agrees to pay rates for a year 

whether his rateable hereditaments aie occupied or not^ 

Boroughs not having a separate court of quarter sessions^ 

and also boroughs of less than 10,000 inhabitants, whether 

BoroniKfa con- ^^^ ^^ without a separate court of quarter 

tribntions to sessions,^ are liable to the county rate as well a» 

oouiityftmds. ^ ^^^ borough rate. Larger quarter sessional 

boroughs, and even county boroughs, are liable to contribute to 

the county fund for some common or general county purposesr 

The mode of payment by the larger boroughs to the 

county is as follows. The treasurer of each county sends to 

the Borough Council an aocount showing separately : — 

{a) The BuniB, if any, expended out of the county rate in respect of the 
ooetB ariBing out of the proeeoution, maintenanoe, oDnyeyBnoe,. 
transport, or punishment of offenders committed for trial firam 
the borough to the assizes for the county ; and 

(6) If the borough is liable to contribute to the county rate for general 
county purposes, all sums expended out of the county rate for 
those purposes and all sums received in aid or on aocount of the 

^ M.C.A. 1882, sec. 147, which introduces the compounding system simply 
by applying the Poor Rate Assessment and Collection Act 1869, sec. 4, to the 
borough rate. Other rates, such as the police rate, though sometimes levied 
separately, are not really distinguishable from the borough rate or the poor lata 

* See M.C.A. 1882, sees. 150, 161, and Local GovermneBt Act 1888, sec 98. 
On contributions of larger boroughs and of boroughs generally to the ooonty 
funds, see Part II. of the Local Goyemment Act 1888, sees. 81-89, and M.C.A. 
1882, sees. 160-153, and vol iL of this work, p. 104 9qg, 
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county rate, and the proportion chargeable on the borough of the 
soma 80 expended after deduction of the sums so reoeiyed. 

Having sent in this account the county treasurer makes 
an order on the Borough Council for payment of the sum so 
shown to be due from the Municipal Corporation to the county 
council '^The Council shall thereupon forthwith order the 
sum so appearing to be due, with all reasonable charges of 
making and sending the account, to be paid to the treasurer of 
the county out of the borough fund." And if the order is not 
complied ynth, two Justices of the county may, on the com- 
plaint of the county treasurer, issue a warrant to the borough 
treasurer requiring him to pay the sum mentioned in the 
order, and also an additional tenth mentioned in the warrant' 

The second of the three main forms of local taxation in 
boroughs is the general district rate, which the Town Council 
has authority to impose as the urban sanitary 
authority under the Public Health Acts. Unlike ^^^^ >-. 
the borough rate (which is charged, except during \ 

the continuance of the Agricultural Sates Act, at an equal \ 
amount in the pound upon all properties) the general district ) 

rate is a differential rate — agricultural land, railways, and i 

canals being assessed at one-fourth only of their annual valua 
This rate ordinarily makes the largest individual contribution^^ 
to the borough fund ; but its consideration may be reserved for 
a later chapter on Urban District Councils, which find in it 
their primary source of revenue. The proceeds of the general 
district rate do not usually go into the borough fund. 

The annual revenue derived in nearly all boroughs' from 
these two general rates — ^the borough rate and the general 
district rate — is supplemented in very many 
towns by special local rates levied in pursuance of , 

some adoptive or local Act Some of these, rates, such as the j 
so-called water rates, are rather rents or payments for value ' 
received. But water rates may be laid on aU houses supplied 

^ Ct M.C.A. 1882, sec. 158, and L.O.A. 1888, sec. 32 (8). 

* Besides the exceptional cases in which other revenues make one of 
these principal rates unnecessary, there are boroughs which before the Act of 
1876 levied a single rate, the bcnrough rate, or a rate framed like the general 
district rate, for all purposes, and continue to enjoy this wise and simple 
arrangement. Many county boroughs levy improvement rates under special Acts 
in substitution for the general district rate. 
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with water according to their rateable value, in which case the 
only practical difference between a water rate and, say, a 
borough rate is that the former does not necessarily extend 
to all occupied hou8e& 

In addition to but in connection with the income which it 
derives from rates, a municipal borough has another important 
source of revenua The burden of the ratepayer is relieved by 
Natknudoon- ff™"^^ ^^ ^^® national to the local pursa 
tribntioiu to These grants, as we have seen in the historical 
^'^"^'"^ '^^ part of this work, were sanctioned by Parliament 
at divers times and assume divers forms. Nor can it be said 
that there is any uniform principle underlying them. Parlia- 
ment has merely multiplied grants-in-aid in response to the 
demands, real or imaginary, of local ratepayers with less and 
less regard to principle and system. The legisla- 
^•J^^*y tion of 1888 created not only county councils, 
but also a new class of boroughs which it called 
" county boroughs," and assigned considerable revenues to the 
" Exchequer Contribution Account " of each county council and 
county borough council These revenues consist of — 

1. The license duties collected within the area of the county. 

2. A contribution from the Estate Duty Grant 

3. A contribution &om the Beer and Spirit Surtaxes. 
But it will be more convenient to treat this subject in a later 

chapter on County Council Finance, in which we shall speak also 
of the adjustments between county councils and 
^rwwSl co^^ty boroughs. Here, then, we need only de- 
scribe those grants-in-aid of municipal expenditure 
which are received by all (or nearly all) boroughs alike. They 
fall into two principal classes under two principal heads : — 

1. As urban sanitary authorities all boroughs may^ receive 

a grant of half the salaries of their medical officers of 
health and inspectors of nuisances. 

2. As police authorities all boroughs except those of the 

smallest class receive (in addition to a grant for police 
superannuation ^ a grant of half the cost of the pay 

^ Twenty-two oounty boronghfl oat of 64, and 200 others ont of 250, aetaftUj 
receive the grant. 

' The allocation of the grant of £800,000 per annnm for police Buperannoation 
between the metropolitan and provincial police forces is provided for by the 
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and clothing of the borough police, aflsnining that the 
necessary certificate of efficiency is awarded by the 
Home Secretaiy. 
Other subventions received incidentally by ratepayers in 
towns will be noticed in connection with poor law and educa- 
tion. Here a few words only need be said as to the general 
effect of sabventions. Subventions, or grants-in-aid, are paid out 
of the national revenue — that is to say, out of taxes — in relief 
of the local revenues — that is to say, of ratea The poorest^ 
part of the community, which does not directly contribute to .* 
the rates, is thus called upon to contribute to the relief of rates. 
The rest of the community which pays both rates and taxes 
contributes a sum which would not otherwise be necessary from 
one purse in order that another sum, either greater, or less, ] 
or equivalent, may be left in the other purse. In their final 
report upon Local Taxation two of the Commissioners, Sir 
Edward Hamilton and Sir George Murray, show by the two 
striking tables how unequal as between counties and county . 
boroughs has been the incidence of the subventions assigned to . 
local authorities by the legislation of 1888, 1890, and 1896 : — / 

Table I. 



AdmintetnUvB 
lOotmty. 


ReceiptB in 180»<1900. 


.Assessable value 
habitan^9oT). 


assigned under 

^eAcUofl888 

and 1890. 


Vraia re^enne 
assisned under 
the Agricultural 
Rates AxA 1806.* 


Per inhabitant 
0901)1 


Per inhabitant 
0901). 


Rutland 

Westmoreland . 
Berkshire . 
Cornwall 


«. d, 
6 8 
6 7 
6 6 
8 11 


$. d. 
8 6 
2 8 
1 8 
. 2 8 


£ «. d. 
7 6 
6 16 
5 11 
3 5 



• Including the grants to all the spending authorities within the eoontj, aiUastments 
liaTing been made in the case of overlapping areas. 

Local Taxation Customs Excise Act of 1890 ; and the hasis of the division of the 
sum (£150,000) aUotted to the provincial forces will be found in the Police Act 
of 1890, which contains an elaborate scheme of deductions from pay and 
allowances. 
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Table IL 





Reoelpto in 1890-1900 












under the AcU of 




OooMktf borough. 


1888 and 1800. 


per inhabitant (1901)l 






«. d. 


£ c d 


LMds . . . 


2 10 


8 15 


West Ham 


3 S 


8 19 


Leicester . 


3 


3 16 


Ciidiff . . . 


8 5 


6 5 


Oldhun . 


2 7 


3 4 


Burnley . 


2 


3 13 


BuTow-in-FumesB 


2 10 


4 


Gsteahead . . . 


2 4 


3 



It is impoflsible to deny the unMmess and ineqtiality of a 
syBtem which produces results so absurd as those shown abova 
'' If there is any county in England/' the Commissioners observe, 
'* in which the burden of these services is easily borne, it is 
probably Westmoreland Yet Westmoreland receives grants 
which, in proportion to population, are much more than twice 
as high as those assigned to such a necessitous area as West 
Ham." It is not surprising that the London County Council 
and the City Councils of Manchester, Bradford, Bristol, and 
many other towns passed resolutions in the early part of the 
year 1901 against the renewal of the Agricultural Bates Aota.^ 
The Government, however, turned a deaf ear to these protests 
and renewed the Acts for another period of four years. 

Before that period ends some attempt is certain to be made 
at a thorough revision of the laws which at present govern the 
financial relations between the national and local exchequers. 
Upon this problem, which promises so much embarrassment to 
the future legislator, further light will be thrown in later 
chapters upon County Finance, and upon the gro¥rth of local 
expenditure and local indebtedness. 

^ The English Act (59 and 60 Vict o. 16) was passed in 1896 and renewed 
in 1901. 
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CHAPTEB X 

THE OBGANISATION OF JUSTICE IN MUNICIPAL BOEOUGHS 

A SUBYEY of the English municipal organisation natuially con- 
cludes with a legal chapter and with a description of certain 
tribunals. Municipal govemment has been associated with 
the administration of justice from very early times, and that 
association helps us to imderstand the municipality as an 
integral part of the constitution. Even in Norman England 
municipalities had begun to form independent 
districts for purposes of taxation and legal jj?^^^ 
business, and consequently to hold a distinct 
position in the eyes of the law, standing out like islands fiom 
the larger and more ancient jurisdiction of the county. When 
at length his office was securely established, and the Justice 
of the Peace had become the sole local organ for the execution 
of public authority, a division was made in this office also to 
correspond with the division already recognised between boroughs 
and counties. Many boroughs were exempted from the juris- 
diction of the County Bench,. and were granted their own 
commissions of the peace and their own quarter sessions ; and 
the system remains almost unaltered in its main features. The 
local organisation of justice, if we omit the assizes and the new 
county courts, is an inseparable part of the general system of 
local govemment. Counties and towns are to-day, as they have 
for centuries been, the local imits for the administration of 
law. And they are not merely separate jurisdictions : they are 
also, primarily at least, the areas upon which the cost of juris- 
diction is levied. 

Justice is in England^ a perfectly uniform conception. 
There is no special court to deal with special branches of 

407 
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administration. Public authoiities aie not exempted firom 
ordinary tribunals. In a word, there axe no courts of adminis* 
trative law. On the contrary, the local depositories of judicial 
power, the Justices, are competent to decide cases in whidi a 
public authority is concerned in precisely the same way as cases 
in which individuals only are concerned. Indeed, the pioyince 
from which the Justice of the Peace is wholly excluded happens 
to be the province of purely civil and private suits and cledms.^ 
Though the bulk of their work relates to offences strictly 
criminal, the Justices also deal with matters which are only 
quasi-criminal ' or not criminal at alL Their non-criminal or 
administrative work consists chiefly of licensing, rating, and 
questions arising out of the administration of the Poor Laws 
and Education Acta 

The Borough Justices have formed for centuries an organic 
part of municipal institutions. Their existence, as we have 

seen, was incidental to the special and privileged 
^l^dh^^^ position which the grant of a municipal charter 

conferred upon towns previously under the govern- 
ment of a County Bench. It follows that the powers of 
Borough Justices varied from town to town ; for in each there 
was a separate origin and a separate development. The Act of 
1835 introduced a certain amoimt of uniformity; but diversities, 
and even anomalies, of much ambiguity are still to be found. 
The combination of judicial with administrative functions in 
the person of the Justice of the Peace had a feur-reaching and 
profound effect upon the organisation of the Borough Council as 
weU as of the Borough Courts. As in the counties, so in the 
towns, the interpretation of the law was confused with its 
administration; and in the boroughs, until the Act of 1836« 
this confusion was perhaps worse confounded than in the 
^ . counties, owing to the association of corporate 

The severance of ' ^^ ^ 

justice from officcs with the office of magistrate. Nineteenth 

administration. c^Q^j^jy l^slation drcw a sharp line between 

justice and administration. The work of magistrates, both in 

the county and in the borough, is now almost entirely judicial 

^ Bastardy oases and certain disputes between emplojers and workmen 
under the Employers and Workmen Act of 1875 form an exception. 

' An instance of a quasi-criminal proceeding would be an order to abate a 
nuisance. 
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Every county diviaion, every considerable borough, is now an 
area for two distinct and independent purposes, of two distinct 
and independent bodies — an atea administered by the borough 
or county council and an area judged by the borough or 
county bench. 

Such a change has naturally been accompanied by changes 
in the relationship of a borough to its county — a relationship 
which it will be necessary to examine in order to show how 
the position, first of the judicial, and secondly of the adminis- 
trative, authority in a borough is defined in reference to that 
of the conesponding county authority. Here we shall deal with 
the first part of the question only. The second part of the 
question is to be answered by considering the effect of the 
County Councils Act of 1888 upon the Municipal Code, and 
that consideration wiU be most conveniently deferred until we 
come to deal with county government as a whole. For our 
present purpose we may forget the reform of 1888 and keep our 
eyes fixed upon the reform of 1835. Before that time the 
exemption of municipal boroughs from county jurisdiction was 
less complete in some towns than in others, depending, as it did, 
not upon any general rule of law or legislation, but upon the 
individual provisions of each individual charter. First there 
were a few towns which by royal favour had been so completely 
taken out of the county that they had the right to elect a 
sheriff of their own and enjoyed the title of 
counties. These towns were highest in the ^^fj^yf^ 
municipal hierarchy.^ The remainder — the great 
majority — of the towns were inferior to these in dignity 
and independence ; but their relationships to county juris- 
diction exhibited, amid an embarrassing number of minor 
variations, three main types which had developed imder the 
dominating influence of the magisterial office, and indeed 
were distinguished from one another according as a separate 
commission of peace and a separate quarter sessions had been 
granted or not. Thus, after the counties of towns or cities, 
English municipalities stood in the following order of relative 
independence : — 

^ At the present time there are eighteen such oonnties of boroughs and 
cities, which must be distingnished of course from the new county boroughs, .' 
though the distinction is no longer of constitutional importance. - ^ 
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1. Boroughs with quarter sessions and a borough bench. 

2. Boroughs with a borough bench only. 

3. Boroughs without either, and subject therefcHre to 
" county " Justices in both petty and quarter sessiona 

In towns possessing a separate commission of the peace 
the composition of the borough bench was not uniform. But, 
generally speaking, the Mayor, Aldermen, and all members of 
the close corporation united with the corporate o&ce that of 
Justice of the Peace; and here lay the peculiar seat of judicial 
corruption in English towns of the eighteenth century. It was 
removed in 1835 by two cuts of the healing knife of refonn. 
First, magisterial was severed &om corporate office. Secondly, 
administrative work was withdrawn from borough magistrates 
and handed over to Town Ck>uncils.^ 

Since 1835 the borough bench has been appointed like the 
county bench — that is to say, by nomination of the Lord 
Chancellor. The only relic of the old system is the position of 
the Mayor as ex officio chairman of the borough bench. Almost 
all the administrative work which continued to be done in 
counties by Justices of the Peace until 1888 was carded out 
after 1835 in boroughs by the municipal council. It is true 
that licensing and some other administrative work, which 
were r^raided by English law as judicial or quasi -judicial 
acts, remained to the borough magistracr^, but these survivals 
have grown more and more anomalous with every increase in 
the administrative powers and activities of the r^resentative 
body. If we except licensing and police, the consequences to 
local government proper of the differences in the three types 
enumerated above are almost negligible. The important thiD|; 
is that legal prosecutions and complaints arising fix>m or 
incidentfiil to municipal government are decided by Justices of 
the Peace, whether ''in" or "out of" sessions, subject to the 
revision of the superior court& 

In 1894, if we now revise our classification and replace the 
boroughs in an ascending order of dignity, thesre were seventy- 
five small towns which possessed neither a separate commission 
of the peace nor a separate quarter sessions. One hundred and 
twenty-three had a separate commission of the peace but no 

^ Lord John BoflseU, it wiU be remembered, even proposed, bat failed to 
carry, a transfer of licensing powers to the Town Councils, see pp. 125-137. 
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separate quarter sessions. A hundred and five towns had both. 
The first or inferior class does not fall within the scope of this 
chapter, because it is simply a part of the county powers of county 
for judicial purposes, being subject to the county Justuses in 
Justices and the county quarter sessions. In ^«>'>«'>«- 
Part VIIL^ of the Municipal Code on ''administration of 
justice " it was not necessary to deal separately with this class, 
^^e Legislature merely providing that " where a borough has not 
%j separate court of quarter sessions [and, therefore, a fortiori 
whsxe it has not a separate commission of the peace], the 
Justices of the county in which the borough is situate shall 
exercise the jurisdiction of Justices in and for the borough as 
fully as they can or ought in and for the county." 

The county Justices, therefore, have full legal jurisdiction 
in boroughs of both the first epd second class ; but in practice 
these powers are seldom exercised in boroughs of the second 
class, i.e. to those with a separate commission of the peaca' 
In other words, county Justices possess de jv/re, but seldom 
exercise, a concurrent and co-ordinate jurisdiction with borough 
Justices in those towns which, while having a separate commis- 
sion of the peace, are without a separate quarter sessions. If 
the county Justices act first in any magisterial matter ¥dthin 
the borough, then their jurisdiction immediately attaches so as 
to oust the jurisdiction of the borough magistrates, so far as 
that matter is concerned. If the borough magistrates act first, 
then the jurisdiction of the county Justices will be similarly 
ousted.* 

The position of a borough Justice is defined by the ^ 
Municipal Code as follows : — 

A Justice for a borough shall, with respect to offences committed and 
matters arising within the borough, have the same jurisdiction and 
authority as a Justice for a county has under any local 
or general Act, with respect to oflfences committed and ^^''^J^^'*^ 
matters arising within the county ; except that he shaU 
not by virtue of his being a Jnstice for the borough act as a Justice at 

1 M.C.A. 1882, sees. 154-188. 

' For the right of the county Justices to act in these boroughs, cf, Mayor of 
Reigate v. Hart, L.R. 3 Q.B. 244. Some of these boroughs have in their 
charters a non-intromittent clause, in which case county Justices have no legal 
right to enter. 

» Cf. MagiHraUa' Annual Praetiee, by C. M. Atkinson, p. 4 ; and R. «. 
Saintsbury, 4 T.B. 456. 
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any oomt of gaol delivery or quarter BeaBionSi or in making or levying 
any county or borough rate.^ 

In other words, a borough Justice has in the borough a 
petty sessional jurisdiction similar to that of a county Justice 
in a county ; and it should be added that, though the authority 
of borough Justices is confined to the borough, their summonses 
for appearance and their warrants (except warrants for commit- 
ment) may be served or executed anywhere in the coimty or 
within seven miles of the borough, as though issued or endorsed 
by Justices having jurisdiction in the place where such 
summonses or warrants were served or executed* It is, of 
course, a general rule that the judicial authority of a Justice of 
the Peace does not extend beyond his local jurisdiction — ^that is 
to say, the borough or county for which he is appointed. But 
it has been held that a coimty Justice may perform purely 
ministerial acts out of his own county.' 

Although borough Justices (other than the Becorder) maj 
not as such act at any court of quarter sessions, or deal with 
any matter which belongs to quarter sessions, they are, never- 
theless, provided by the Summary Jurisdiction Acts and other 
legislation with a plentiful supply of work, for 
the accomplishment of which it is necessary to 
have a clerk; and the Justices' derk is an officer whose 
appointment is made compulsory, and whose qualifications are 
defined in the Municipal Code. The Clerk to the Justices 
must be a fit person removable at the pleasure of the Justice& 
He may not be a borough alderman, or borough councillor, or 
clerk of the peace, either of the borough or of the county in 
which the borough is situate. Nor may he be the partner of 
any such clerk of the peace.^ Moreover, " the derk to the 
Justices shall not by himself or his partner or otherwise be 
directly or indirectly employed, or interested in the prosecution 

1 M.C.A. 1882, sec. 158 (1). > K.C.A. 1882, sec 22S. 

' A ministerial act may be defined as one for which a mandamus will lie. 
See R. V. Stainforth, 11 Q.B. 66 ; and Paley's Summary Convictions, 7th edit, 
pp. 19-22. For the principle governing cases in which a Justice thoagh 
qualified may refuse to act, of. Lord Cairns in Julius v. the Bishop of Oxford, 
L.R. 5 A.C. 214. 

^ Sir Samuel Johnson states in his edition of the Municipal Code that " the 
appointment as clerk of the peace of a borough of a managing derk to a firm, 
which comprised the town clerk and clerk to the Justices as one of its partners* 
has passed unquestioned." 
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of any offender committed for trial by those Jusiuces, or any of 
them, at any court of gaol delivery or quarter sessions." * The 
clerk to a bench of county Justices is not similarly prohibited, 
although it is most desirable that he should be.^ Larger towns 
of the second class form separate licensing jurisdictions ; but 
the licensing authority of the borough Justices, in these as well 
as in the superior class of quarter sessional boroughs, is, as 
regards refusals to renew or to transfer licenses, subject to an 
appeal to quarter sessions for the county, the Eecorder, strange 
to say, not having been made a licensing authority. This pcut 
of the licensing law is felt to be anomalous. 

In the higher dass of boroughs, comprising those which 
possess their own quarter sessions as well as their own 
magistrates, the organisation of justice is com- ^^^^ j^^ ^^ 
pletely independent of the county, and the appeals aeparste quarter 
from the borough bench, except in the single aoasiona. 
instance of licensing, go not to the county quarter sessions but 
to the separate court of quarter sessions for the borough. The 
power to '' grant that a separate court of quarter sessions be 
holden in and for the borough," or to revoke the grant, is in 
the Crown on the petition of a borough council to the King 
in CoundL' In such a grant no other powers than those 
necessary for establishing and maintaining the court are to be 
conferred.^ The petition must set forth the grounds of the 
application and the salary which the Borough Council is 
willing to pay its Becorder. Another office incidental to 
boroughs having separate quarter sessions is that of Clerk of 
the Peace, who is to be distinguished from Clerk to the Justices. 
The Clerk of the Peace is appointed by the Borough Council 
and holds his office during good behaviour. He may be paid 
either by fees or by salary. If two Justices exhibit a com- 
plaint against him at borough quarter sessions, 
the Becorder may suspend or remove him ; but the ^' 

clerk may appeal to the Lord Chancellor against the Becorder^s 
decision.^ The appointment of the Becorder himself, who 

^ The provisions respecting the clerk to the borough Jostioes will be found 
in M.G.A. 1882, sec. 159. 

> Cf. MagistrcUes* Annual Practice (1900), by C. H. Atkinson, p. 18. 

' See for the grant M.C.A. 1882, sec. 162, and for its revocation Local 
Government Act 1888, sec 88 (7). 

^ Local Government Act 1888, seo. 37. * See 27 and 28 Vict c. 66. 
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must be a baniBter of at least five yeais' standing, is made hj 
the down. He holds office during good behaviour, and ia hj 
virtue of his office a Justice of the Peace for the borou^. He 
may combine with the recordeiship the office of revisuig 
banister, but not that of alderman, councillor, or stipendiary 
magistrate, nor is he eligible to serve in Parliament for the 
borough. HiB duty is to hold " once in every quarter of the 
year, or oftener, if and as he thinks fit, or the Secretary of 
State directs, a court of quarter sessions in and for the 
borough." The court is a court of record and has cognisance 
of aU crimes, offences, and matters cognisable by courts of 
quarter sessions for counties in England; and the Secoider, 
though sole Judge, has power '^ to do all things necessary for 
exercising that jurisdiction as fully as those courts." ^ But 
the statute, after putting the borough quarter sessions in the 
place of the county quarter sessions, proceeds to make certain 
reservations as follows : — 

The Beoorder shall not, by virtue of his office, have power — 
(a) To allow, apportion, make, or levy any borough rate ; or 
(5) Subject to the provisions of this Act respecting appeals ficom a rate, 
to do any act in relation to the allowance, apportionmeiLt, 
making, or levying of any rate whatsoever ; or 

(c) To grant any license or authority to any person to keep an inn, 

ale-house, or victualling - house to sell ezciseable liquors by 
retail; or 

(d) To exercise any power by this Act specially vested in the OouneO.- 

The Becorder may appoint a Deputy Eecorder to act in his 
absence at the next quarter session& If both the Becorder and 
Deputy Becorder are absent, it is the duty of the Mayor to open 
the Court and adjourn the holding to such day as he causes to 
be proclaimed ; but the Mayor may in no case act for the 
Becorder as judge of the Court.* If the Becorder considers that 
the sessions are likely to last more than three days, he may, 
with the approval of the Borough Council, but not otherwise, 
order a second court to be formed, and may appoint as Assistant 
Becorder a barrister of five years' standing " to preside therein, 
and try such felonies and misdemeanours as may be referred to 
him tiierein."^ In that case the Becorder also appoints an 
additional crier, and the Clerk of the Peace appoints an assistant 

> M.O.A. 1882, sec 166 (S). « M.O.A 1882, see. 165 (4). 

* ILC.A. 1882, sec. 167. ^ M.C.A. 1882, sm. 16S. 
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clerk of the peace. The approval of the Town Council is no 
doubt required on account of the extra expense which might be 
entailed by a second court. The approval must be by resolu- 
tion, certified and signed by the Mayor, or two Aldermen, or the 
Town Clerk. The resolution continues in force for twelve 
months, i,e. for four quarter sessions. 

The councils of quarter sessional boroughs having more than 
10,000 inhabitants^ have the further duty of appointing a fit 
person, who may not be an alderman or councillor of the 
borough, to be borough coroner. The coroner is paid twenty 
shillings for every inquisition duly taken in the borough, and 
ninei>ence "for every mile exceeding two miles which he is 
compelled to travel &om his usual place of abode to take such 
inquisition." ^ 

The reform of the borough court of appeal (quarter sessions) 
by the provisions for the appointment of a recorder was an 
important step in the reorganisation of municipal justice* 
But the Act of 1836 went further. Impressed by the 
advantages conferred on London by the substitution of paid 
magistrates knowing the law for Justices, who 
were usually incompetent and sometimes worse, ^JJ^J2^ 
Parliament resolved to empower borough councils 
to obtain a salaried police magistrate, now called a stipendiary 
magistrate.* For this purpose they are required to present a 
petition for his appointment to the Secretary of State, fixing 
the amount of the salary they propose to pay. The King may 
then, on the nomination of the Home Secretary, appoint to 
that oflftce a barrister of seven years' standing.* Only twenty-""^^ 
one large towns,^ including the Staffordshire Potteries district \ 
(which comprises four boroughs), have up to the present time ] 
availed themselves of this power, which would, no doubt, have ^ 
been much more widely adopted had the salary been payiable 
by the State. 

^ This limitation was introduced by the Local Ooyernment Act of 1888^ 
sec. 171. 

' For the borough coroner, see M.C.A. 1882, sec. 171, and the Fourth and 
Fifth Schedules. 

* M.G.A. 1885, sec. 99. 

^ The appointment is now made under M.G. A. 1882, sec. 161, or under a local 
Act, cf. 2 and 3 Vict. c. 71. 

' Bristol, Newcastle, Northampton, Preston, and Bolton are examples of 
large towns without a stipendiary magistrate. 
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A stipendiary magistrate tries all the more serious cases ; 
but the unpaid borough magistrates continue to exist and to 
act, though they do not usually sit in the same court with the 
stipendiary. 

A few boroughs, it may be added, still possess coiuts with 
a civil jurisdiction at which small civil causes can be heard, 
liverpool, for instance, has in the Court of Passage an old 
civil court founded by charter over which the Lord Mayor 
nominally presides, all the writs being issued in his name. 
But the real Judge is an assessor appointed by the Liverpool 
City Council at a salary of £1000 a year. It is cheaper than 
the County Court, and has a limited Admiralty jurisdiction. 
But the practice and procedure are antiquated. 

Two other officials connected with municipal justice who 
remain to be mentioned are the Sheriff and Lord Lieutenant — 
dignitaries who are still appointed in some of the counties of 
towns or cities, as, for example, in Nottingham. Their duties, 
however, like those of the same officers in the county, are now 
only formal, though they involve the holder in a certain amount 
of expenditure on display and entertainmenta^ 

In summing up this chapter upon borough jurisdictions, 
with which our description of English municipalities concludes, 
we may once more draw attention to quarter sessiona The 
possession of a separate court of quarter sessions, with a 
recorder, marks the independence of a borough as a seat of 
justice. Quarter sessional boroughs are for all practical 
purposes, except licensing, exempt from the jurisdiction of 
Justices of the Peace for the county. The inferior boroughs 
may or may not possess a separate commission of the peace. 
Those which have such a commission are in practice usually 
free from the petty sessional jurisdiction of the county ; but 
each of the inferior classes is both in law and in fact subject 
to the appellate jurisdiction of the quarter sessions for the 
county. But important as these differences are, they are 
differences not of justice but of administration, and are so little 
thought of that many county boroughs neither possess nor 

^ The Nottingham Sheriff is a sort of under-study to the Mayor, e.g. the 
Mayor gives a ball and the Sheriff gives a children's dance. Boyal Coniin. 
1894, evidence Q. 9730. The Sheriff is usnaUy elected out of the Cooncil. 
The office of Sheriff of Nottingham costs the holder from £600 to £1000 
A year. 
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deedie to poBsess a separate court of quarter sessions. For most 
purposes of local goyemment, properly so-called, aU municipal 
boroughs enjoj a common measure of qualified independence. 
It is to the Municipal Code of 1836, which separated the 
province of justice from the province of administration, that 
the smaller boroughs owe their exemption from county govern- 
ment Under that law, as we have seen, which still stands 
in the improved and amended version of 1882, almost all large 
boroughs, as well as many of moderate size, enjoy exemption 
not only from county government, but from county jurisdiction 
— not only from county councils, but from county justices. 
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Administration (Euglish), early history 

of, 10 aqq, ; theory and practice of, in 

boroughs, 850-358 
Adoptive Acts, 28, 58, 223, 310, 362, 

368 
Adullamites, 177 
Agents, political, 272 
Agricultural condition of England, 28, 

58 
Agricultural Rates Acts, 81, 406 
Aldermen, 118, 127, 254-257, 260, 275, 

280-201, 808 
Aliens disqualified as burgesses, 247 
Allen, J. £., zvi. 
Althorp, Lord, 156, 157 
American system of local government, 

302, 306 
American war, 68, 74 
Ancien rfyime, 2, 61 
Anglo-Norman kingdom, 10-19 
Anglo-Saxon kingdom, 10 ; township, 29 
Annual municipal elections, 277 
Annual parliaments, 271 
Anson, Sir W., his Law and Custom qf 

the Constitution, cited, Zetal, 
Arch, Joseph, 187, 205 
Areas of local government, 192 sqq. See 

Boundaries 
Aristocratic rigvmej 51, 58, 68, 76, 82, 

129 
Assessment committees, 30 
Assizes, 14 
Atkinson, C. M., zvL ; his Magistrates' 

Annual Practice^ quoted, ^\l etal. 
Audit (in the boroughs), 885-888 ; Poor 

Law, 107 
Auditors, election of, 289-291 ; report of, 

323, 885 
Austin, 83 

Austrian local government, 304-306 
Autonomy, 10, 259 



Ballot (Act), 286, 289 

Banbury, ofiBcials of, 348 n, 

Barnstaple, 122 

Barrister, revising, 282-283 

Barrow-in-Furness, 406 

Bath, 120 

Beaconsfield, Lord. See Disraeli 

Beccaria, 84 

Beer and Spirit Surtaxes, 404 

Belgium, 80 

Bentham, Jeremy, 88-97, 100, 108, 113, 

137, 145, 178, 185, 208 n. 
Berkshire, 405 
Bernstein, £., ix 
Berwick, 157 

Bill of Rights (1689), 7, 8, 35, 67 
Birkenhead and its ferries, 377 
Birmingham, 73, 78, 176, 223 n., 263 ; 

party system in, 271, 802 n. ; scheme 

of pensions at, 349 
BUckstone, 40, 70-72, 85 
Board of Trade, 37 n., 152, 154 
Bootle, 233 n., 288 
Boroughs, 84, 46, 47, 81 ; corruption in. 

unreformed, 113-123 ; boundaries of, 

228 sqq, ; extension of, 236 sqq, ; 

classified for purposes of justice, 407- 

417. See Municipalities 
Borough coroner, 415 
Borough Councils, workmen members of, 

278-279. See Town Council 
Borough fund, 373 sqq,^ 395, 896 
Borough Funds (Act), 365 
Borough, loans in, 388 sqq. 
Borough rate, 395-403 
Borrowing, municipal, 388 sqq. 
Boundaries (borough), Commission on, 

229 sqq, 
Bracton, 5 n. 
Bradford, 288, 240 n, ; Independent 

Labour Party in, 273 
Brecon, 228 

Bribery (at elections), 119, 122, 292 
Bridges, 389 

Bright, John, 136, 174, 196 
Brighton, 238 
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Bristol, 220, 240 n. 

BritUh workmen, 278, 279 

Brougham, H., 87, 109 n. 

Bryce, Rt Hon. J. A., cited, 276 n. 

Backle, 64 

Badget^ the municipal, 821-323 

Building regulations, 860, 361 

Burdett, Sir F., 88 

Burgess-ship, not an office, 246 n. 

Burgess, qualifications for, 246-247, 284 ; 

aliens cUsqualified, 247; enrolment of; 

248 ; duty of, 249 
Burgess-roU, 248, 257, 280-283 
Burgomaster, in Germany and Austria, 

803-806, 838 
Burke, 67, 68 tqq^ 78, 74, 76, 90 
Burnley, 406 
Burton, Hill, 97 
Bye-laws in boroughs, 27. 826-888 

Cabal, the, 88 

Cabinet, 4, 8, 87-44, 71, 109, 226, 
829 

Cambridge, 61, 122, 867 n. 

Candidates, independent, 273 9qq,\ and 
corrupt practices at elections, 292-801 

Cannan, EL, xvi ; his History of Local 
Rates cited, 156 n, et al. 

Cannings 82 

Canterbury, 229 

Capitalist groups in councils, 277 

CardiiT, 406 

Carlisle, 229 

Cartwright, 67, 76 

Caucus, 176 n. ; system inaugurated, 
265 sqq. 

Central authority, 107, 108, 182, 161, 
152 sqq. 

Central control, 19-99, 130, 161, 193; 
J. S. MUl on, 188, 184 ; want o( 868- 
871 

Centralisation, 10 sqq., 148-145 

Centuries (eighteenth), 2, 6-8, 16, 86, 45, 
58 ; (seventeenth), 6, 8 

Certiorari, writ of, 14, 33, 259 n. 

Chadwick, 89, 105 n., 105-111 ; his re- 
form of Poor Law, 106-108 ; on sani- 
tary inquiries, 185-137, 138, 144, 146- 
148, 178, 185 

Chairman of a committee, 814, 822, 339 

Chamberlain, Rt. Hon. J., 175, 187, 190, 
251 n. ; influence on local government 
reform, 192, 209, 268 

Chamberlain (office), 116 

Charles L, 82, 37, 66 

Charles XL, 33, 34, 38, 104, 115, 167 

Charter, 26, 47. 78, 112, 114, 115, 126 ; 
regulations regaining, 225-227 ; incor- 
poration by, 238 

Chatham, 229, 234 

Chester (county palatine of), 22 

Chichester, 229 



Chief ConsUble, 841-346 ; his coats, 879- 

881. Vide Police Administration 
Church, 22, 28, 29, 51, 64 ; Irish, 128 
Churchill, Lord R., on doles, 198 
Church rate, 28, 29 
Churchwardens, 23, 29 
Cinque Ports, 228 
avU Service, 858 
Clare, H. E., 349 
CUuses Acts, 189, 149, 222; polioe, 

882 
Clerk of the parish, 29 
Clerk of the peace, 418 
Clerk to the Justices, 412, 418 
Clifford, F., his History of PrioaU Bill 

Legislation, 18 ei passim 
Clive, 68 
Coal, 28, 184 

Cobbett, W., 80, 100, 110, 145 
Cobden, 186 
Coke, 82, 203 
Colbert, 64 
Ceilings, Jesse, 210 
Commission of the peace in boronghs, 

407-417 
Commissioners, Poor Law, 107-114 ; re- 
ports on municipalities, 114-183, 121 
Commissions, 14 ; Royal, 108, 104, 108, 

220 n. ; on municipal oorporatiooft 

(1838), 113, 228 ; sanitary, 186, 150; 

on boundaries, report of, 229 stfq, ; 

results of, 235 sqq. ; of 1897 (Lord 

Peel's), 848 
Committee, finance, 822-324 
Committee, joint, 810 
Committee, parliamentary, 287, 238, 

309 
Committee of Selection, 308 
Committee, Standing, 807-309 
Committee system, 42, 74, 126 ; in 'Bag- 

lish municipal boroughs, 807 sqq., 324- 

825, 388-840 et passim 
Committee, Watch, 307, 311, 386, 841 

sqq. 
Committees, English system o^ in 

boroughs, 807 sqq. ; chairman of, 808 ; 

working and divisions of, 809 ; joint 

and special, 310 ; statutory, 811 ; 

number of, 818 ; procedure a^ 814 ^ 

minutes of, 816, 817 
Common councilmen, 118 
Common law, 4 ; powers of municipal 

corporations, 855 ; rates, 896, 396 
Common or corporate seal, 383, 884 
Common Pleas, Court of; 26 
Commons, House of, 17, 34, 88, 53, 54, 

62, etal 
Company directors, 251 
Compounding rates, 402 
Conservatives, 267 sqq. 
Consolidation of Local Acts, 223 n. 
Constable, Chief, 835, 341-347 
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CSonstable, parish, 168 

ConstitutioDal code (Bentham's), 90-92, 
108 

Constitation, English, 8 sqq., 86 sqq., 68 
sqq., 869 

Contagious Diseases (Animals) Act, 861 

Contempt of oonrt, 109 

Contracts, 888; a disqualiflcation for 
councillors or members of Parliament, 
251 

Control of local goyemment, 868 sqq. 
See Central Control 

Co-option, 257 n. 

Com Law, 186, 188, 159 

Cornwall, 405 

Coroners in boroughs, 116 

Corporate body, 115 ; officers, 116, 119 

Corporate property and debt See sub.- 
I^perty and Debt 

Corporate seal, 888, 884 

Corporation, 26, 27 ; reform of muni- 
cipal, 99, 112 ; report on, 117, 121 ; 
constitution of, 258 ; theory of, 372 

Corruption at elections, 122, 128 

Corrupt practices, 291-800 

Cotton, 78 

CouncUlors, qualifications of, 249 sqq,; 
number of municipal, 253 ; election of; 
284 sqq. 

Council, relation between committees 
and, 814-816 ; its control over its 
committees, 819-821 ; its relation 
with its officials, 888 sqq. 

Councils of the North (Wales and Lan- 
caster), 22 

Counties, 112 

County administration, reform of, 164 

County Bench, 15, 28 

County Board KUs, 167 

County Boards of Prussia, 167 n. 

County borough, creation of, 248; ex- 
tension of, 243 

County Council (London), 191 »., 197, 
266,267 

County Councils, 128 ; established, 197 ; 
attitude to municipal extension, 248 

County families, 58 

County finance, 402, 408 

County fund and borough contributions, 
402,403 

County Palatine of Chester, 22 

County rate, 157, 165, and n., 164-167, 
402,408 

Court leet, Baron and Manorial, 15, 16, 
25 

Court of Appeal, 88 

Court of Exchequer, 20, 22 

Court of Passage (Liverpool), 416 

Court of Record, 109 

Courts, Civil and Criminal, 116 

Courts of law, control of, 846 

Courtney, Bt Hon. Leonard, 179 n., 188 



Coventry, 123 

Cromwell, Oliver, 82, 84, 47 n., 68 

Cumulative vote, 187 

Curia (or Concilium) Regis, 19 

Davey, Lord, 381 

Deal, 229 

Debt, municipal, 388-894 

Debt, nation!^ 77, 78 

Decentralisation, 10 sqq. 

Deleg<Uiu ncn potest delegare, 307 n. 

Democracy, 61, 62, 65, 92, 137 ; growth 

of, in education, 185 
Democratisation of government, 66, 87, 

176, 177 
Deputy-Mayor, powers of, 255 
Derby, 122, 123 
Devonport, 284 
Dicey, Professor A. V., his Law qf the 

OonstUution, cited, 8 et passim 
Disqualifications for municipal office, 250 

sqq. 
Disraeli, 5 n., 77, 159, 160, 175, 187 
District Councils, 128, 211 
District rate (in boroughs), 181 
Division of rates, 
Divisions, territorial, 13 
Domains, 94 
Doncoster, 117 
Douglas (Isle of Man), 224 
Dover, 811 
Drain and sewer, 358 

East Retford, 119 

Economic conditions after French war, 
77,78 

EccifumUt, The, on local government, 
196 

Edinbwrgh Review, 90 

Education, 94, 99, 122-128, US sqq., 214, 
357 n. 

Education Committee (of Privy Council), 
185 

Edward L, 19 n. 

Edward III., 12, 16, 25, 52 

Edward VI., 22 

Eighteenth century, 2, 6-8, 11; com- 
mercial and economic changes of, 63, 
64 

Election Court, 297-299 

Elections, municipal, 246 sqq.; super- 
vision at, 258-260; popular interest 
in, 274; procedure at, 283-291; 
chronology of, 290-291 ; illegal and 
corrupt practices at, 291-300 

Electors, registration of, 248; list of, 
280 

Elizabeth, Queen, 21, 22 ; Poor Law of; 
24, 27, 81, 46, 68, 108, 156 

Enclosures, 40 n. 

Epidemics, 360 

Epitome (weekly and monthly), 817, 818 
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Estate duty, 404 

Estimates of Committees, 321-328 

Exchequer, Ck>urt of, 20, 22 

Ezdse licenses, 199 

ExecntiTe, central, 20 ; local, 850-351 

Expenditure, manicipal, 123, 821-324; 

control of, 346 ; how classified and 

regulated, 877-894 
Extension of boroughs, 286 tqq, 

Fabian Society, 266-267, 269 n. 
Ftotory and Workshops Legislation, 137, 

169 
Falmouth, 288 
Faversham, 811 
Feudalism, 15, 16, 25 
Fielding, 82 n. 
Filmer, 49 

Finance committee, 322-324, 882 aqq. 
Finance of local government, 368-417. 

See ««5.-Rates, Expenditure, Property, 

Debt 
Forster, W. E., Education Act of; 186 
Fowler, Sir H., 211 
Fox, Charles, 74, 75 ; Trevelyan's Early 

History </, cited, 66 agq. 
France, 68-65 
Francldse, 46-47, 99 ; parliamentary, 

62, 81, 176-177 ; mimicipal, 124 
Franchise Act (1867), 265 
Franqueyille, 257 n., 264 n. et al. 
Freeman, 27, 115, 117, 125, 246 n. 
Free trade, 64, 65, 82, 187, 158 
French Revolution, 2, 75, 76, 80, 86 

Oas and water works, municipal, 357 

Gateshead, 283, 406 

Oatette, The London, 226 

OemeindereclU, 111 n. 

General district rate, 408 

General purposes conunittee, 808, 309 

George I. and XL, 6, 38, 51, 102. 156 

Geoige III., 7, 88, 48, 60, 61, 63, 67, 
68, 72, 74, 89 n., 92, 115, 181 

Geoige IV., 181, 157 

Gladstone, W. K, 67, 99, 160, 161, 174, 
177, 188, 198, 205, 209, 300 

Glen, Alexander, cited, 221 n. et al. 

Glen, R. C, xvi 

Gneist, Rudolf von, cited, IB n, et 
paMtm 

Godmanchester, 232 

Godwin, 76, 77 n. 

Goschen, plan for reform of local govern- 
ment, 160, 198 ; financial proposals 
of, 199, 206 gqq-* 209 

Governing body, 115 

Graham, Sir James, 158 

Grand jury, 16 

Grantham, 228 

Grants-in-aid, 144, 155, 158 eqq. ; 
objections to, 161, 199 aqq. 404-406 



Grey, Loid, 80, 108, 157 

Grote, 88 

Ground rents, taxation of, 209 

Guardians, 102, 106-107, 149, 16a, 211. 

See Poor Law 
GuUds, 115 

Hamilton, Sir E. W. (quoted), 157, 200, 

206, 209, 405-406 
Harcourt, Sir W., 191 
Hanogate, 240 n. 
Harwich, 229 
Hastings, 228 

Headnutn, local (Bentham'sX 94 
Health, board of, 141 ; local, 141, 143, 

146-149 
Heam's Oovemment qf England^ cited, 

5n. dpasaim 
Henry VL, 26, 68 
Henry VIL, 21 

Henry VIIL, 21, 22, 81, 71, 114 
Herschell, Lord, 285 (quoted) 
Hewins, W. A. S^ vii 
High Courts of Justice, 14, 82, 33, 

283 
High steward, 116 
Hobhouse, Rt Hon. H., xvi, 83, 162, 

866 Ik 
Holland, 68 
Home Office, 150, 151, 154, 829, 836, 

845-346 
Home Rule, 10, 211 
Home Secretaiy, 148, 345-346 
Honorary serrice, 52 
Home-Tooke, 66 n. 
Housing of working classes, 862 
Hove, 239 
Hugo, C, ix 
HuU, 121, 229 ; town clerk of, on ratiag 

system, 899 
Hume, Joseph, 88, 84, 139; on county 

finance, 164 aqq. 
Huttdredmoot, 16 
Hundred, the, 22, 23 
Huntingdon, 232 
Hutcheson, 84 

Ilbert, Sir C. P., ix, x, xi, cited, 222 

n. etal. 
Illegal payments at elections, 295 n. 
Illegal practices, 295-800 
Impeachment, 21 
Improvement commissioners, 131, 1S4 

150, 155, 356 
Income tax, 78, 187 
Incorporation, legal idea of, 872, 375 
Independent Labour party, 273-275 
Industrial development, 27, 77, 78 
Inspection, 89, 95, 107, 143 
Inspectors of health and nuisances, 143 

149, 385, 404 
Ipswich, 117, 229 
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Ireland, representation of, 81 ; grants- 
in-aid, 200 
Iriah landlords, grant to, 216 n. 
Iron, 78, 184 

James I., 140, 157 

James II., 82, 84, 58, 115 

Jebb, 67, 75 

Jeeyes, W. T., xvi, 241, 398, 400-401 

Johnson, Sir Samuel, 261 n., 262, 828, 
412 n. ' 

Judges, 55 

Jurisdiction of county Justices in 
boroughs, 411 ; of borough Justices, 
411, 412 

Jury, 11 

Justice^ oiganisation of, in boroughs, 
407-417 

Justices' clerk, 412 

Justices of the Peace, early history of, 
12-19, 25 ; ez'offidoy 27, 38, 45, 51, 
58, 55, 67, 71, 101 ; as licensing 
authority, 170; end of administra- 
tion in 1888, 208 ; criticism of, 204, 
288, 829 ; in boroughs, 407-418. See 
Quarter Sessions 

King, 4-9, 32. 88, 48, 68, 70, 71 sqq. 
King's Bench, 14, 82, 83, 44, 56, 288 
King's Council, 82 
Kingston, 287, 242 
Knatchbull-Hugessen, 168 

Labourer, agricultural, 62, 99 

Labour movement, 61 

Labour party, absence of political, 269 

Lancaster, 228 

Lancastrian rSgimej 21 ; industries, 78 

Laud, municipal, 874-876 

Landed interest, 87, 50, 58 

Law Ck>urt8, 8 ; reform of, 91 

Law of settlement, 104 

Law, sovereignty of; in England, 214 

Lecky, his history cited, 49 n. et passim, 

Leeds, 78, 78, 117, 121, 228 w., 238, 

302 n., 406 ; committees of; 808, 318 ; 

sub-committees of, 312 
Leet jury, 26 

Legislature, Bentham's, 92-93 
Leicester, 122, 322, 406 
Liberal Unionists, 190 
Liberalism, 269 sqq. 
License duties, 404 
License duty on wheels (1888), 199 
licenses, refusal to renew, 413 
Licensing Act 1902, 881 n. 
Licensing authority, borough councils 

proposed as, 125-127 ; Justices as, 

170 ; County Coundls proposed, 

19Sn, 
Licensing laws, 126-127, 843-844, 379- 

881 ; an anomaly, 418 



Lincoln, 229 

Liquor traffic, 843-844 

Liverpool, 78, 122, 223 n., 233, 288, 
240, 262 ; Town Clerk of, 256, 275 
n, ; party system in, 271 ; City 
Council, 275, and ra., 276 n., 277, 
802 n. ; committee of, 808, 813, 315, 
317 

Loan commissioners, 392 

Loans, municipal, 388 sqq. 

Local Acts, 18, 810; advantages of, 
867 sqq. See private Bill Illation 

Local government, Benthams, 93-95, 
98-111; extent of, 116, 155, 168; 
J. S. Mill on, 179 sqq, ; development 
of, in 1888, 189 sqq, ; dual system 
after 1875, 198 ; confusion of areas, 
194 sqq, ; further need of reform, 205 ; 
unit of (Mr. GkMchen's), 207 ; ex- 
tension of, in rural districts, 211 ; 
extension and control of, 218 sqq, et 
passim 

Local Government Board, 148, 149-154 ; 
powers of devolution little used, 202 ; 
reports of, 219, 226, 287 ; and borough 
extension, 286-244 ; financial powers, 
287 sqq,^ 875 sqq, ; sanitary powers, 
359, 360 

Local Loans Acts, 389 

Local rates under Private Acts, 403. 
See Bate 

Local taxation, 24, 156 ; Goschen on (iu 
1871), 206 sqq,, 209, 404-406. See 
Bates and Grants-in-Aid 

Locke, 49, 60, 65, 69 

London, 25, 31, 84, 52, 54, 57, 64, 67, 
73, 107, 108, 114, 125, 162, 191 »., 
236 

London (city of), 213 

London County Council, 191 n., 197, 
266-287 

Lopes, Sir Massey, 206, 209 

Lord Chancellor, 20 ; appeal to, 413 

Lords, House o^ 19, 160, 208, 212, 
213 

Lowe, Robert, on extended franchise, 
177 

Lumley on public health, cited, 147 

Lunacy, 249 

Mackay, T., dted, 101, and n., 102 

n., 105 n., 106 n., 109 
Macmorran, A., cited, 221 n, et al, 
Macnaghten, Lord, 880-881 
Magistrates, 116, 119, 128, 345 
Magna Charta, 11 
Magnum Concilium, 19 
Maidstone, 119 
Maine, Sir Henry, 97 
Maitland, Professor, cited, 15 n, et 

passim 
Malmesbury, 119 
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tfancheitor, 47 ik, 78, 78 ; mimicipal 

corraption at, 258 »., 802 n. ; coid- 

mittM of; 808 
MaadMster School, 186 
Mamdoamm^ writ ot 258» 259 n. 
Manorial Cooiti, 15 
MartiBeaa, Haniat, 108 le. «< o^ 
Mayor, 25, 118, 119, 285, 287; character 

of; 260-268; daotkm oi; 254-257, 

289-291, 808 ; comparison of EnglUh 

with Praanan, 261, 808-804; with 

Auttrian, 806 ; with American, 806 
Mayor's Parionr OommittM, 262 
Medical Officer of Health, 151, 835 
MeHxrame, Lord, 128 
Melcombe Begia, 282 
Method, historical, 1, 8 
Methodism, growth of; 65 ik 
Middle classes, 75, 77, 80, 81 ; and 

reform in local government, 98-111, 

118-187 ; attitade to reform, 172-178 
Middlesex, 66, 78, 75 
Miles, 158 
MUl, James, 88 
Mill, John Stuart, 105 n. ; influence of, 

178 ; On Liberty, 178 ; OmRqfreamta' 

tim OcvenmteiU^ 179 »qq» 
Milner, Oiheon, 168 
Ministerial Act, defined, 412 n. 
Ministry, 86, 92-98, 95-97 
Model bye-Uws, 829, 880 
Moderatss (London Oounty Council), 266, 

267, and ik sqq, 
Mohl, R. yon, 84 n^ 97 
Monopolies, 377 
Montesquieu, 40, 69-72 
Morley, Right Hon. J., quoted, 5 n^ 8 n., 

39 M., 69 n. 
Morpeth, Lord, 189 
Mortmain, sUtates oU 374-375 
Municipal Charters, 26 
Municipal Code, 827-881 ; in Germany 

and Austria, 888 ; under the Bugliah, 

884 
Municipal Corporations. See Boroughs ; 

refonn of; 99 ; literature of; 219 n.; 

commission on, 228 ; bye-law under, 

828, 856 ; common law powers of, 

855 
Municipal Corporation Act, 278, 284, 

821, 826 
Municipal Councillors^ qualification for, 

249 ; disqualification for, 250-257 
Municipal Electiona, cost of, 257-260 ; 

procedure at, 288 - 291 ; corrupt 

pracUces at, 291-801 ; petitions, 296- 

299 
Municipal Extension (by Provisional 

OrderX 241-242 ; objections to, 248 ; 

inspNBction for, 242 
Municipal Gtovemment, pomilarity of; 

196 ; the sphere of, 854-871 



Municipal offioers, 835-386; aaUrie 
and pensions of; 847 

Municipal offioea, 84 ; magistrates, 116 

Municipal Socialism, 270, 877 

Municipalisation of monopolies, 877 

Municipalities, English, 26, 27 ; refonn 
of; 111-188 ; opposition to, 188 ; (in 
1835X 220; (in 1882), 221; statatea 
referring to, 221 n. ; powers ot, 221 ; 
adoption of Acts, 228; nature of, 
224 ; growth of; 224 n. ; boundaries 
(anomalies of), 228 499. ; prindpleB of 
determination, 281 ; consolidation of, 
282. See Boroughs 

Mlinsterbeig, Dr^ ix. 

Murray, Sir G., 405, 406 

Museums (and Gymnasiums) Act, 862 

Napoleon, 68, 77, 78 

Nassau Senior, 106, 108, 109 

National debt, 77, 78 

National Liberal Federation, 176, 205 n^ 

206,209 
Navy, 50 
Newark, 265 «. 
Newcastle, 229, 238 
Newcastle Programme, 210 
New England, 179 
Newspapers, local, 276, and n. 
Nomination, the law of, 284-286 
Nonconformists, 65 
y<m-iniromUteni clause, 411 n, 
Norwich, 117, 229 
Nottingham, Mayor of; 261, 262 n., 

802 n. ; committees o^ 809 ; estates 

of; 376 ; Mayor and SherilT of; 416 «. 
Nottingham, Town Cleric of; 256 n., 261 

M., 322 n., 828, 889 
Noxious trades, 859 
Nuisance Bemoval Acts, 148, 151, 153 
Nuisancea, 359, 860 

Office, fine for non-acceptance, 249 

Officers, municipa], 858 

Oldham, 406 

Ommbut Bills, 368-864 n. 

Open questions in municipal politics, 278 

Open Vestries, 30, 162 

Orders in Council, 225-227 

Organisation of English parties, 271 aqq. 

Oyerseers, 207, 248, 281, 898 sqq. 

Owners rating of, 402 

Oxford, 51, 357 n. 

Paine, Thomas, 76, 77 n. 

Palmerston (Lord), 89 ik ; death of; 175 

Ptoopticon, Bentham's, 89 

Parish ConsUble, 163 

Parish CouncU, 128 ; Act, 164, 206 C, 

210, 211 tt. 
Parish meeting, 28, 29 
Parish oxganisation, 162 sqq. 
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Pariflli (origin of the), 22, 28, 28, 112 ; 

neglect of, 162 sqq. 
Parliament, growth of, 4-9, 16 sqq,, 27 1 

82 ; of Charles 11., 84 ; of Charles II. 

and James II., 84 ; of Will, and Mary, 

85, 39, 40, 44 sqq., 62, 66 ; reform of; 

68, 78, 180, 181, 150, 156 ; control of; 

215, 225, 869 
Parliamentary borongha, 84, 46, 49 
Parliamentary elections, cost of, 257 ; 

contrasted with Connty ODoncil, 

269 n. 
Parliamentary franchise, 46, 47 
Parliamentary government, 7, 88 
Parliamentary proceedings and costs o^ 

864-366 
Parochial reform, 205 
Pamell, 210 
Parties (Whig and Tory), 47, 48, 50, 58, 

54, 59, 60, 66, 78 ; Radical, 79 
Party difiTerences, 265, 266 
Party government, 38, 59 
Party leader in a democracy, 272 
Party system, 272 sqq, ; working of, 

276 sqq. 
Patronage, 52 sqq.y 205 
Payments, 382 aqq. 
Peel, Lord, 848 
Peel, Sir Rohert, 5 n., 128, 126, 187i 158, 

168 
Penitentiaries, 89 n. 
Penrhyn, 845 n. 
Penryn, 288 
Pensions, old age, 89 ; scheme of 

(Liverpool), 849 
Personation, 292 sqq. 
Petty Sessional (Court) Division, 88 
Physiocrats, 64 
Pitt» the elder, 65, 78 
Pitt, the yonnger, 74-76, 88, 89 
Place, Francis, 80, 88, 110 
Plymouth, 117, 238, 284, 287 
Pocket (Rotten) Boroughs, 47, 48, 68, 73, 

74,81 
Police administration, 94, 116, 159, 886 ; 

reform of, 170, 171 ; Sir R. Peel's 

Bfll, 170 ; payment of; 171 ; bye-laws, 

381 ; cost of, 345, 346 
Police, Chief ConsUble, 841-847 ; and 

liquor traffic, 843 
Police rate, 402 n. 
Politics (at Municipal Elections), 265 
Polling, 286-288 
Pollock, Sir P., cited, 15 n. et al. 
Population, 78 
Poor Law Act (1834), 108-111, 118, 

129, 185 
Poor Law BUI (1796), 88, 101 
Poor Law Board, 107, 151 
Poor Law Guardians, 106, 166 
Poor Law Reform, 76 ; Bentham on, 88- 

90, 99, 214 



Poor Law Union, 106, 207, 211, 399 sqq. 
Poor Laws. See Elizabeth 
Poor rate, 23, 102, 103, 157, 397 aqq. 
Poor relief (Act of 1601), 24, 25, 94, 

104, 105 ; management of; 116 
Ptess, liberty of the, 156, 157 
Price, 67 

Priestiey, 67, 75, 77, 84 
Primrose League, 272 n. 
Private Acts, 18. See Private Bill Legis- 
lation 
Private Bill LegisUtion, 119, 87, 40, 48, 

181, 182, 184 ; growth of, 222, 241, 

355, 357, 863, 364, 393, 894 
Private Bill Office, 363 n. 
Private Street Works Act, 368 
Priva^recht, 5 n. 
Privy Council, 4, 8, 19-22, 32, 36, 87, 

148, 149, 152, 225, 288, 329 
Probate duty, 199, 200 
Procedure at meetings of Town Council, 

817 iqq. 
ProgramiM^ the Radical, 190-191 
Progressives (London C. C.),266, and n., 

267^99. 
Property, municipal, 872, 874-877 
Property qualification in boroughs, 50 

aqq,, 116, 125, 249, 250 
Prosecutions, public, 855, 402 
Provisional Order, 237 ff., 241, 355-357, 

868-864, 866 
Pnissian municipalities, Gneist on, 260 ft. 
Public Authorities Protection Act, 259 n., 

810 
Public general statutes, 18 
Public Health Acts, 189-143, 146, 170 ; 

law of, 221 n., 809 ; bye-laws under, 

828, 332 ; summarised, 858-863 
PubUc Libraries Act, 362 
Public opinion, 56, 180, 152 
Public Works Loans Act, 890 n. 
Public Works Loans Commissioners, 392, 

andn. 
Pudsey, 288 

Qualifications, municipal, 246 sqq. 

Quarterly meetings of Town Council, 317 

Quarterly Retriew, 90 

Quarter Sessions, the Justices of the 
Peace at, 12, 16, 33, 36, 44 ; financial 
administration ot 165 n. ; J. S. Mill on, 
181 ; in boroughs, 410-415. See Jus- 
tices 

Quo icarranUf, 119, 258, 259 n. 

Radicalism. 61, 62, 66 sqq,, 76 sqq,, 90, 
137 

Jtadieal Programme, The, on local 
government, 190, 191 

Radical reform (Poor Law), 104, 105 

Radical strategy (early nineteenth cen- 
tury), 269 ft. 



Digitized by VjOOQ IC 



4S6 



ENGLISH LOCAL GOVERNMENT 



Railways, rating of; 408 

Ramflgate, 229 

Rate collecton, 398, 898 9^. 

Rate, leyying of, 822 n. See Borough 
Rate» GeDeral District Rate, etc. Rates 
in Boroughs, 895-406 

Rathbone (on local goremment anoma- 
lies), 194, and n,, 195 n. 

Rating system, 24, 102, 108, 156, 895 S99. 

Bftaiiing^ 120 

Recorder, 116, 125, 418-415 ; of Lan- 
caster, 119 

Reformation, results oi; 22, 29, 88 

Beform Bill (of 1882), 61, 62, 79, 81, 
82, 218 ; conseqnences of, 98-100, 
165; (of 1866), 174, 175; conse- 
quences of, 176, 265 

Registration Act (Parliamentary), 281 

Relief of rates, 404-406 

ReUef, outdoor, 89, 101, 102, 104 

RelieTing officer, 281 

Rents of municipal property, 876 ik 

Representative principle in government, 
78, 81, 189, 215 

Residence in law, 246 n. 

Revenues, municipal, 877 »qq. 

Revising barrister, 248, 282, 288 

Revolution (French), 2 ; (of 1688), 85, 
86,49 

Ricardo, 88, 102 n. 

Richard II., 52 

Ritchie, 191, 198 n., 289, 240 

Rivers Pollution (W. Riding), 816, 861 

Rochester, 120, 229, 288 

Romilly, 88 

Rousseau, 64, 65, 76 

Rules and regulations in boroughs, 825, 
826, 382, 886 

Rural Confersnoe of 1891, 210 

Rural District Council, 242 

Rural population, political state of, 
in 1868, 169 

Russell, Lord John, 80, 127, 167, 188 

Rutland, 405 

Salaries of municipal officers, 347 sqq, 

Salisbury, Lord, 191-192 

Sandwich, 229 

Sanitary administration (Public Health), 
184-178; improvement o^ 148; 
legislation proposed by Royal Com- 
mission of 1868-71, 152, 158; 
classification of, 153-154 ; summary 
of law, 868-868 

Sanitary authority, urban and rural, 155 ; 
Town Council as, 222, 358-363 

Sanitary inspection, 858 

Schaeffle, Dr., ix 

School Boards, 97 n^ 186 sqq» 

Schools (endowed), 122 

Sclater Booth, county government pro- 
posals, 196 



Scotland, representation of, 81 

Seal of municipal corporation, 888, 384 

Select Bodies, 26, 27, 84, 85, 46, 63 

Select Vestries, 80 

Self-government (English), 215 sqq. 

Septennial Act, 68 

SetUement, Act of (1709), 85, 50 ; Uws 

of, 104, 105 
Seventeenth century, 6, 83-85 
Sewage works, 859 
Sewer, 858, 859 
Sexton, 29 

Shaftesbury, Lord, 186 
Sheffield, 78, 802 n. ; committees of, 

818 n, ; officials and salaries, 348 n. ; 

accounts of, 886, 887 n. 
Shelbume, 65 
Sheriff, 12, 116 
Shrewsbury, bribery at, 801 ik 
Simon, J. A., zvi 
Simon, Sir John, 148; cited, 184 n. 

etaL 
Small tenements, rating of, 4(K2 
Smith, Adam, 65, 104 n. 
Smith, Dr. Southwood, 147 
Smith, Toulmin, 145, 146 
Socialism, 61, 266, 267 aqq. 
Socialism, weakness of doctrinaire, 270 
Somers Vine cited, 235 ik ef of. 
Southampton, 287 
Spain, 68 

Speaker, of House of Ck>mmon8, 319 
S^9edator, letter in, quoted, 89 ik 
Speenhamland Act, 102, 103 
Spencer Walpole, cited, 79 n,etaL 
Squirearchy, the, 48, 49, 53 
St Helens, 802 n., 313 ; reform of rating 

system in, 400, 401 
Staffordshire potteries district, 415 
Standing Orders in boroughs, 302 «., 

814, 818, 825-327, 836, and notes 

Star Chamber, 21, 32, 37, 53 

Statute Book, 6, 8 

Statute of Labourers, 12 

Statute of Proclamations, 7 n. 

Statutes (Henry VIL and VHI.), 21, 

22 ; (of 1601), 28 ; (Elizabeth), 101 
SUtutes, Private, Public, Personal, 18 
Stipendiary magistrates, 829, 415, 416 
Stonehouse, 284, 287 
Street (Private) Works Act, 368 
Streets, 360 

Stubbs, Bishop, x ; cited, 7 n, et al, 
Sturges Bourne, 106 
Stutchbury, H. O^ xvi 
Sub-committees, 312, 317 
Subventions. See Orants-in-Aid 
Suffirage, household, 175 
Summary jurisdiction, extension of, 169, 

170 
Superannuation for Police, 848 ; local 
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127, 248, 281, 
of, 



Authorities (BiU), 849; schemes of, 

849 
Sarbiton, 287 

Sorplns in borongh ftmd, 873 
Surveyor, borough, 885 
Swift, 49 n., 85 

Taxes and rates, 404 sqq. See Sating, 
Local Taxation 

Territorial division, 13 

Test Acts, 84, 51, 118 

Times, The, opposition to Poor Law 
Reform, 110 

Tory Democracy, 175 

Toryism, 49 fi. 

Town Clerk, 118, 120, 

288, 828, 885, 887-841 ; salary 
887 ; of Liverpool (quoted), 340 

Town CouncU, 127, 182, 188, 141, 149, 
150, 152, 155 ; as sanitary authority, 
222, 228 sqq. ; unity of, 260 ; candi- 
date for, 284 sqq, ; the inner oiganisa- 
tion of, 802-858 ; the meetings of the, 
817-819 ; on regulations of buildings, 
882; under Municipal Gode, 884; 
ftmctions of, 855 sqq. See Municipal 

Town meeting, 868 

Towns, growth of, 16, 26, 27, 184; 
representation of, 78, 81, 112 ; English 
and German, 112, 127 

Toxteth, 288 

Trade Unions, 175 

Treasurer, the borough, 828, 882-884 

Treating, definition of, 298 

Treaty, Commercial (1786), 65 

Trelawney, Sir John, 168 

Trevelyan, Sir George, cited, 66 ». ei al, 

Tudors, centralising policy under, 21 sqq, 

Tnnbridge Wells, rates in, 899 

Tnrgot, 64 

Undue influence, 298 

Uniformity Act, 51 

Union. Vide Poor Bate 

Unionists, 266 sqq. 

United States, Mayor in, 306 

Universities, 51 

Utilitarianism of Bentham, 84 sqq. 

Vaccination Act, 140 



Valuation lists, 897 sqq. 

Vestries Acts, 162 

Vestry (Select and Open), 29, 80, 162, 

168, 207 
Vincke, Freiherr von, 184 n. 
Voltaire, 64 

Vote, casting (after the poU), 288 
Voters, preparation of lists of; 281 ; 

(municipal), 281 

Wales, population oi; 78 ; representation 
of, 81 ; municipal corporations of, 113; 
sanitaiy law, 140 

Wallas, Graham, 80 n.. Ill n. 

Walpole, the squirearchy of, 108 

War, American, 62, 74 ; Napoleonic, 68, 
77,90 

Ward meeting in parishes, 50 

Ward-rolls, 283 

Wards, 127, 284 

Wars, continental, 20 

Watch Committee, 807, 811, 342-846 

Waterloo, battle of, 77 

Water rates, 408, 404 

Water works, 857 

Webb, Sidney, 212, 267 n,, cited, 185 n 
et al. ; Mrs., 267 n. 

Weights and Measures, 861 

Wesley, 64 

West Ham, 406 

Westminster JUview, 90 

Westmoreland, 405, 406 

Weymouth, 282 

Whitfield, 64 

Wilkes, 66, 68, 78 

William III., 8, 32, 85, 38, 49, 68 

William IV., 181 

Winchester, 121, 229 

Woman's Suffrage, 247-248 

Women, qualified as burgesses, 247 ; dis- 
qualified to hold municipal office, 250 

Woodhead, E. T., xvi 

Wool (raw), 28 ; industries, 78 

Workhouse, 89, 104 

Working classes, Mr. Gladstone on, 177; 
Housing of (Act), 862 

Works departments, 888 

York, 229 
Yorkshire, 73, 78 
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IMPORTANT NEW WORKS. 

Svo, 10a. net 

PRINOIPLES OP EOONOMIOS. By Dr. N. G. Pierson. 
Translated from the Dutch by A. A. Wotzkl. Vol. I. 

Some Press Notices, 

ECONOMIC JOURNAL,— ". . . Is very clear and lucid, but at the same time sdentiac; it Is not 
written by a mere theorist but by a practical man ; it contains many practical illustrations, and 
finally, it may be an advantage to the English student to read a book which is not written fh>m 
the English point of view. For these reasons, economic teaohera would be well advised to 
make the experiment of using this work as a text-book." 

NA TURE,—* * We would especially refer students to the dosing chapter of the book on foreign 
exchanges as of singular excellence, containing, perhaps, the fullest exposition ever given of 
the various puzzles as to balance of trade, balance of payments, and balance of indebtedness, 
as well as those respecting high and low rates of discount, on which so many people make ship- 
wreck. There has been no more complete exposition of the sul(}ect. ... A book which ought 
to be in the hands of every economic student." 

TIMBS.—'* EngUsh students wUl welcome this translation." 

MANCHESTER GUARDIAN.—" Beyond question, Dr. Pierson's masterly treatise will be 
accorded a permanently high place among economic classics. . . . It is both fresh and profound. 
Altogether it is a weighty, well-pondered, and living piece of work. . . . Everybody who has an 
interest in economic questions will gain by examining this important, suggestive, and practical 
treatise, and no foreign work could be read in a more satisfkctory translation." 

SCOTSMAN.-** Among English students of economics the appearance of a translation of 
Dr. N. Q. Pierson's much-prafned Principles of Eooitomica should be widely and warmlj' 
welcomed. . . . The work of translation has been admirably done." 



Two Vols, Svo. 25*. net. 

DEMOCRACY AND THE OROANISATION OF 
POLrriCAL PARTIES. By M. Ostbooorski. Translated 
from the French by Frbdbeick Clarke, M. A. With a Preface by 
the Right Hon. James Bryge, M.P. 

Soine Press Notices. 

TIMES.—" One of the best studies of democratic institutions since the appearance of M. do 
Tooqueville's classic work. ... No one can read these volumes without having his mental 
horizon widened, and without coming to the conclusion that they form one of the most valuable 
additions to political literature in recent years." 

BOOKMAN.—" The most important accession to political science that we have come upon 
since Mr. Biyce dealt with American institutions." 

DAILY NEWS.—"WhM.\Mvw else it may be, Mr. Frederick Clarke's admirable translation of 
this striking work is a rich mine of fkcts— such facts as must be mastered by serious students 
of modem democratic institutions. ... Bo fkr as it goes, Democracy and the OrganieaUom cf 
Politioal Partie* appean the most complete and thorough work of its kind in any language." 

MACMILLAN AND CO., Ltd., LONDON. 
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MACMILLAN AND CO/S NEW BOOKS. 

COMMONWEALTH OR EMPIRE. A Bystander's View of 
the Question. By Goldwin Smith, D.C.L., Emeritus Professor 
of Cornell University ; Author of The United StcUes, The United 
Kingdom : A Political History^ etc. Crown 8vo. 2s. 6d. net. 

SPECTATOR.—'* l!)iet% is to be seen in this brochure all the inteUectoal 
Tigour, all the brilliant literary qualities, which we have been aocostomed to see 
in Mr. Goldwin Smith's work." 

Third Edition^ revised and enlarged, 
PUBUO FINANCE. By C. F. Babtable, M.A., LL.D., 
Professor of Political Economy in the University of Dublin. 
Third Edition, revised and enlarged. 8vo. 12s. 6d. net 

The work has been revised to include in its purview the latest developments 
of fiscal policy in the leading countries—including, for example, the fiwanrji^l 
changes consequent both in Spain and in the United States ; but especially the 
demand in England for a broader basis for taxation and for modifications of the 
Yret Trade policy. 

AN ESSAY ON THE REFORM OF LOCAL TAXA- 
TION IN ENGLAND. By J. Row-Fogo, Member of the 
Society of Accountants in Edinburgh, sometime Examiner in 
Political Economy for Degrees of Edinburgh University. Crown 
8vo. Gs. net. 

An essay on The Reform of Local Taxation in England, of which the first 
part considers national rates ; the second, local taxation. The book contains a 
valuable discussion of the question who actually pays rate&— whether the 
occupier or the owner — ^and on this matter, as on others, light is thrown by study 
of foreign methods of taxation. Broadly, Mr. Row-Fogo*s conclusion is that in 
no country are such burdens laid on the poor as in England, and the book may 
be commended to students, for instance, of the housing problem. 

DAILY MAIL.— "A clear and penetrating analyslB of our ' maddJesome ' system of taxation.' 
SUNDAY SPECIAL.^" A m<Mt Uluminatlng voluine that shonld be read by all intexented 
in a social question of aach paxmmount importance." 

THE EOONOMIO INTERPRETATION OP HISTORY. 

By Edwin R A. Ssuoman, Professor of Political Economy and 
Finance, Columbia University, New York; President of the 
American Economic Association ; Corresponding Member of the 
Russian Imperial Academy of Science, etc. Crown 8vo. 6s. 6d. net. 

DAILY NSWS.^" A very sensible and capable attempt to expand, modify, and vindicate 
Oarl Marx's theory of the Economic Interpretation of History. . . . Those who desire to obtain 
a brief, clear, and exceedingly fair statement of this economic interpretation of hirtoxy cannot 
do better than read Mr. Sellgmau's little book." 

MACMILLAN AND CO., Ltd., LONDON. 
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MACMILLAN AND CO.'S NEW BOOKS. 
Extra Crown 8w>. In Uniform Parchment Binding, 

LIFE AND LABOUR OF THE PEOPLE IN LONDON. 

By CHARLES BOOTH. 

First Skbies: POVERTY. In Four Volumes. Newand Revised Edition. 
Separate volumes, 5s. net each ; or the set complete, 15s. net. 
The original Maps arranged in a case. Price 2s. 6d. net. 

Sboond Series : INDUSTRY. In Five Volumes. New and Revised 

Edition. 
Separate yolumes, 58. net each ; or the set complete, 20s. net. 

Third Series : RELIGIOUS INFLUENCES. In Seven Volumes. 
Separate yolumes, 58. net each ; or the set complete, SOs. net 

Final Volume: CONCLUSION AND ABSTRACT. [In preparation. 

POVERTY : A Study of Town Life. By B. Seebohm 

RowNTEEB. With Map. New and Cheaper Edition. 
Extra Crown 8vo. 2s. 6d. net. 

ECONOMIC JOURNAL,—*' U^ has produced a book which, we are certain, 
will take a permanent place in statistical investigation beside the work of his 
exemplar, Mr. Booth ; and Mr. Rowntree would agree with us that no higher 
praise than this could be bestowed." 

THE STRENGTH OF THE PEOPLE. A Study in Social 
Economica By Helen Bosanquet. 8vo. Ss. 6d. net. 

TIMES, — " Merits the study of all who approach philanthropic work, not 
to hide their idleness or to find a new distraction in vacuous lives, but in the 
spirit of earnestness in which Mrs. Bosanquet ivrites." 

ATEENjSUM, — ''Mrs. Bosanquet ranks amongst the five or six living 
writers who have earned the right to be heard upon social questions ; and this 
attempt to lay down a consistent scheme of social economics should be welcome 
to all familiar with the vaguer contributions of her previous essays." 

MACMILLAN AND CO., Ltd., LONDON. 
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MACMILLAN AND CO/S NEW BOOKS. 

THE SOOIAL UNREST. Studies in Labour and Socialist 
Movements. By John Graham Brooks. Crown 8vo. 6s. net. 

ST. JAMES'S GAZETTK—"A careful and reflective inquiry into the aocial 
and commercial fabric of the great Republic, which is bound to be of interest to 
economic students in this country. The author has attacked his subject both 
from the side of books and of practical daily investigation, and a genuine and 
useful book is the outcome of his attempt. ^ 

DAILY EXPRESS,—** A book of real importance and value, by one who 
has investigated his subject long, thoroughly, and with impartial thou^htful- 
ness. ... A masterly feat of sympathetic insight and detailed examination." 

THE BATTLE WITH THE SLUM. By Jacob A. Bus, 
Author of 7^ MaJeing of an American^ How the Other Half Lively 
etc. Profusely Illustrated with Half-tone Reproductions from the 
Author's photographs and Original Drawings by Thomas Fogarty. 
8vo. 8s. 6d. net. 

DAILY CHRONICLE.--'* A remarkable book by a remarkable man. . . . 
A record of fine accomplishment." 

The Citizen^s Library. New Volumes. 

COLONIAL (K)VERNMENT. An Introduction to the Study 
of Colonial Institutions. By Paul S. Reinsch, Professor of 
Political Science in the University of Wisconsin- Crown 8vo. 
5s. net. 

TIMES. — ** An enlightened and careful study of the Colonial policy of the 
chief European Powers ; a temperate and judicial examination of the problems 
with which they are concerned ; an excellent example of the manner in which 
the younger American students of politics regard European affairs." 

DAILY NElVS.—**tho\]ig\i specially written for the American public, this 
little work on Colonies well deserves the attention of English readers. . . . 
Mr. Beinsch's survey of European expansion is valuable and attractive, just 
because it is the work of an exceptionally competent onlooker who, like the 
outsider of the popular proverb, sees most of the game." 

WESTMINSTER GAZETTE.— **Qiyiia a clear and well-arranged account 
of modem colonisation, and of the various systems of law, administration, and 
so forth, adopted in the colonies of the Great Powers." 



ntBIQATION INSTITUTIONS. A Discussion of the Economic 
and Legal Questions created by the Growth of Irrigated Agricul- 
ture in the West. By ElWood Mead, C.E., M.S. Globe 8vo. 
5s. net. 

MACMILLAN AND CO., Ltd., LONDON 
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